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ISSUE PRESENTED

The Act 250 Applicant, B&M Realty, sought a permit to ennatruct 2 mixed-use
development, wilh over 115000 square feet of retail, office, and residential spaces,
on 4 sile adjacent to the Tnlerstate 39 Exil T {Queches) aceess ramps. The district
commission dented the permit because the proposal conflicted with provizions of the
Two Rivers-Ottaugquechee Regional Plan. That plan, as one of numercus provigions
aimed at limiting sprawl, provides that “[p]rincipal retail estabhishmenis must be
lncated 1in Town Centers, Designated Downtowns, or Desipnated Growth Centers to
minimize the blighting effects of sprawl and strip-developmenl along major
highways and maintzan rural charvacier.” PC 68, The environmental court reversed,
holding that this and other provisions of the plan either did not apply or were not
cniorceable.

The question presented on appeLal 12:

Did the environmental conrt crr in holding that the Applicant demonstrated
conformance with the regional plan, as required by Act 25(0°s Criterion 107 Pp. 16-

36,
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STATEMENT OF THE CASE

The central question in this Aci. 250 appeal 15 the proper slandard lor reviewing
conformance with regional plans under Acl 250’3 Crilerion 10. The enviropmental
court found that & proposed 115,000-aquare-foot mixed-use development next to the
Quecchee interchange did not conflict with the governing regional plan, despite
multiple plan provisions specifically aimed at imiting sprawl. Both the Two Rivers-
Oitauquechee Rr;::ginnal Commission and the Natural Resources Board have
appealed thai deciﬁinﬁ; to conlest the environmenial court’s unduly cramperd
reading of Lhe regional plan.
1. Regulatory Framework

Review of the environmental court’s decision should be 1nfirmed by the overall
regulatory framework. That includes the Legislature’s longstanding commitment to
regional planning and its consistent efforta to support and maintain Vermont's
historic development pattern of compact town centers scparated by a rural
landscape.
Act 250 Background

In 1970, the Vermont Legislature adopted Act 250, a groundbreaking stalewida
land vge law, (o avert harm cavsed by the “unplanned, uncoordinated and
uncontrolled use of the lands and the environment of the state.” 1969, No. 250, §1
(Adj. Sess.). From the heginning, the Legislature intended the Act 250 review

process to look, 1in part, Lo regnonal plans, Cntenon 10 reguired then, as it does now,



a finding thal the propoaed development “[ils in conformance with any duly adopted
loeal or regional plan.” I, § 12(a)(10); 10 V.5.A. § 6086{a)(10).

Aci. 25(7's evolulaon reflects the Tegslature’s longstanding concern with
prolecting Vermont’'s town cenlers and mitigating sprawl. It first called for a
“capability and development plan” to guide a “coordinated, efficicnt and economie
development of the state.” 1969, No. 250, § 19. Four years later, the Legislalurs
adopted that plan. 1973, No. 80, §§ 6, 7. Tn its hindings aboutl planning fur growth,
the Legislature noted concerns about “sirip development” and promoted growth in

exasting town centers:

(1) PLANNING AND GROWTH

(A Stp developmeni, along highways and scattered residential
davelopment not relaled (o comamunity centers cause Increased cost of
government, congestion of highways, the loss of prime agricultural lands,
overtaxing of town roads and services and economic or social deeline in the
traditional community center.

{B) Provision should be made for the renovation of village and town

centers for commercial and industrial development, where feasible, and

location of residential and other development off the main highways near 1he

village centcr on land which is other than primary agricultural soil.
Id. § 7(a).

While these findings are not criteria that applicants must saliafy, see id. § 10
frodified at 10 V.S A § 6086(9)), the Nndings reflect Acl. 250°s purpose: “to regulate
and control” land use to “protect and conserve the lands and the environment of the
state and to insure that these lands and cnvironment are devoted to uses which are
not detrimental to the public welfare and interests.” 1869, No. 250, §1. In support of
that purpose, ithe 1973 amendments to Act 250 amended Criterion 9 to add a

number of concerns relevant (o orderly growth and development, including



consideration of the costa of scattered development, the impact of growth o the
jown or region, the protection of agricultural soils, and burdens on public ulzlity
garvices. 1973, No. 83, § 10 (codified at 10 V.5 A, § 6086()).1
Legislative Support for Regional Planning & Smart Growth Principles
Even before Act 250, the Lepislature took steps to promote local and regional
planning. The 1968 Vermont Planning and Development Act “provide[d] means and
methods for (he municipalities and regions of this state to plan for the prevention,
minimization and future elimination of’ land development problems. 1867, No. 334,
§ 1 (Adj. Sess) (adding 24 V.8.A. §1302(a}}. One of its “specific aime” was to “protect
and preserve the historic features of the Vermont landscape and of its villages,
towns and cities” and o “facilitate the growth of villages, lowns and eities ... 1n a
maunner to create an oplimum urban environment.” Id. (adding 24 V.5.A
§ A1302(a)(4)). The law provided for the crealion of regional planning commissions
and the adoption of regional plans. Id. (adding 24 V.5.A. §§ 4341, 1345(4), 4348).
The purpose of a regional plan was to “guid[e] and accomplish[] a coordinated,
efficient and economic dévelopment of the region.” . (adding 24 V.5.A. § 4347).
Later amendments confirmed that a central goal of planning was to channel
development to existing village and lown conters and Lo limit strip development.
The 1988 amendments 10 the act noted the costs associated with “[slcattered

residential development” and “strip developmenl. along highways.” 1887, No. 200,

l The Legislature recently amended Criterion 9{L) Lo “promote Vermont's historic
settlement patlern of compact villages and urban centers separated hy rural countryside.”
2013, No. 147, § 2 (codified al 10 V.8 A § 603G(9)(LY}. Thia application waa reviewed under
a prior version of Criterion 9(L}). :



§ 7 (Adj. Sess.) (amending 24 V.S A §4302(a)(3)(B)). The Legislature approved as a
goal that “|d]evelopment shall be planned so as to maintain ihe hastoric settlement
pattern of compact village and urban cenlers scparated by rural couniryside ™ Tel.
Other goals cneouraged growth in exasting village and urban centers and
discouraged strip development. /d. Regional plans adopted after 1989 had to be
consistent with these goals. Id. (amending 24 V.8.A. § 4302(c)); see also 24 V.5.A.

§ 4302(c){1), (&) (2015 cum. supp.) (currcent law).

The 1988 IamendmenLH also required regional planning eommissions to “[a]ppear
hefore district environmental commissgions to aid them in making a determination
as to the conformance of developmentis and subdivisions with the crileria of 10
V.5.A. §6086.” 1987, No. 200, § 21 (Ad;. Sess.) (adding 24 V.5.A. §1345a(13)). That
requirement remains in force today.

Further amendments in 2014 encouraged development in designated growih
centers and according to “emart prowth” principles. 2013, No. 146, §4 (Ad]. Sess.)
(amending 24 V.S. A § 4302(c)(1)(B)-{1)). That amendment — though it postdates the
application for this project — eross-references yet another legislative cffort to protect
and promote Vermont's exisiing downtown centers. With the Historic Downtown
Development chapter, first adopled in 1988, the Legislature soughi. to “preserve and
encourage the development of downtown areas of munieipalities of the state”
because “economically strong downtowns are critical to the health and well-being of
Vermont's communities.” 1997, No. 120, § 1 {Adj. Sess.) {(adding 24 V.5 A § 27590(a),

{(b)). That law created the Downtown Development Board and provided a process



and incentives lor recognition of downtown development districts {d. {adding 24
V.8 A, §§2791-2794). The 2006 amcndments to the downtown development chapter
provided for designated growth centers to complement existing dewntowns and
village centers:

The general assembly finds that ¥ermont’s communities face challenges
as they scek to accommodate growth and developmeni while supporling the
ceonomic vitality of the state’s downtowns, village centers, and new Lown
centere and maintaining the rural character and working landscape of the
surrpunding countryside. While it 18 the intention of the general aszembly to
grive the highest priority to facilitating development and growth in
downiowns and village eenters whenever feasible, when that 1s not feamible,
ihe reneral assemhbly further finds that:

{1} A large percentage ol [uture growth should oceur within duly designated
growlh centers Lhat have been planned by municipalities in acecrdance
with smarl growlh prioeiples and Vermont's planning and development
goals pursuani, Lo seclion 1302 of this title.

2005, No. 183, §1 {Ad). Sess.) (adding 24 V.S A § 2790({d}).

Those “smart growth principles” adopled in 2006 again reflect a commitment
to prescrving “the historic development pattern of compact village and urban
centers separated by rural countryside.” fd. (adding 24 V.5.A §2791(13). Growth
should support “a diversity of viable businesses in downtowns and villages.” fd.
And growth should not be characterized by “scattered development located
outside of compacl urban and village centers that is exceseively land-
consumptive.” /d. In 2013, the Lemslature urther amended the downtown
development chapter, this time finding that “Vermont’s distinctive character of

historic downtowns and villages sarrounded by working landscapces is recognized

worldwide.” 2013, No. 59, § 1 (amending 24 V.5.A. § 27900a)(2)).



Regional Plans and the Act 250 Review Process

Az noted, an Act 204 applicant must demonsatrate that its proposal “[i]s in
conformance with any duly adopted local or regional plan” 10 V.5 AL § 6OBG(10).
The apphcani bears the burden of proof for this Creterion 10. fd. § 6088(a).

Because the relevant mumeipality, the Town of Hartford, has an adopted
municipal plan, the analysis under Criterion 10 1s finther governed by 24 V.5.A.
§ 4348(h). That statute provides that “provisions of the regional plan shall be given
cffect to the extent that they are not in conflict” with the municipal plan. fd.
5 A348(h){1). Furth_er, “to Lhe extent such a conflict exists, the repional plan shall be
given effect if 1t 18 demonstrated that the projeet under consideration ... would have
a substantial regional impact.” Id. § 4348(h)(Z). The regional planning commission
must “[a]s part of its regmonal plan, define a substantial regional impact as the lerm
may be used with respect Lo its region.” Id. § 41345a(17). Thai definition “shall be
given due consideration, where relevant, in State regulatory proceedings.” fd.
Two Rivers-Oliauguechee Regional Plan

Adopted in 2007, the regional plan expresses "a vision for growth and
management” for the region. Ex. 1001, at 1. One of its specific purposes is to
“determine areas most desirable and suitable for development while encouraging
appropriate and efficient expenditures of public and privaie funds in the process of
that development.” Id. And it “serve(s] a5 a basis for evaluation and review of

developments and subdivisiong proposed under Act 2507 Id. at 3 (PC 60).



The plan describes the “existing seltlement patiern” Lhat consista of “clusters of
residences and other activities in the form of villages and hamlets surrounded by
less dense selttlement, rural in characler, or large spaces in natural vegetation.” fd.
at 26 (PC 62). According to 1he plan, “[t]his patlern must be protected and enhanced
and 15 supported by state planning law.” fd.

T ity effort to support and enhance the region’s existing settlement patterns, the
plan direets major development into Regional Growth Areas — the tradilional
develeped arcas in the region, which inelude regional and town centers, vitluge
settlements, designated growth centers, designated downlowns, and designated
village centers, See id. at 27 (PC 63). “Major growth or investments must be
channcled into or adjacent to existing or planned setilemenl. cenlers and to areas
where adequale public famhiies and services are available.” fd. Among other things,
the plan specifies that “[p]rincipal retail establishments must be located in Town
Centers, Designated Downtowns, or Designated Growth Centers to minimize the
bhighting effects of sprawl and strip development along major highways and
maintain rural character.” fd. at 35 (PC 65).

The plan also pays close attention to interstate interchanges, noting the market
pressure for development, in theae areas and the potential for “undesirable
development along roada immediale 1o the interchange.” Id. at 45 (I'C 69).
“Interchange Area development, with its different focus, should not be promoted to
the detriment of regional growth arcas or the public invesiments made therem.” Id.

The plan addresses the Quechee Exit 1 mnierchange and recognizes proposals to



develop the area on the west side of Route 4. It specifies that “[i]his interchange 1s
nol an appropriate localion for a growth center.” Id. at 51 (PC 73). Rather,
development “should be of a type thal does not ﬂiaplace the development and
investment that has occurred in the remonal center” fd. “The Lypes of lund
development apprcrpriajte for this interchange 1mclude residential, appropriately-
acaled traveler-oriented uscs, and cther stmilar uses that are not intended to draw
on regional populations.” fid.

Congistent. wilh § 43415a{17), the plan defines substantial regional impact, Jisting
eighl detuiled eriteria, any one of which qualifies a development ag having a
substantial regonal impact. fd. al. 268-70 (PO 75-77}.

I, Proposed Project

The Applicant, B&M Realty, seeks an Act 250 permil, for 4 muxed-use
development on 167.7 acres near the [-89 Exit 1 interchange in Hartford. Exhibit B
shows the project’s location (in orange) and its distance from existing village and

town conters:
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The proposed project, adjaceni o Roule 4, 15 two miles from Quechee Village and
five miles from While River Junction. PC 8. It 13 deseribed as a “mixed use business

pack” wilth oMee, rasidenial, vetanl, and restaurant spaces. fd.

o



The requested permit is for Phase 1 of the planned project. Phase 1 involvas over
115,000 square feet of new construction, in three parts:

s Phase 14: 18,112 square (eel of ollice space; 18,142 sguare leet of retuil space;

and a 5,667 sguare-fuot restaurani.

o  FPhase 153: 15,110 square fect of office space; 15,110 sguare feet of retail space;

and nine residential units.

e Phase IC: 32,000 sguare feet .Uf office space:

PC & Phasec 1 also requires a 2,700-foot loop road. fd.

The development would have a single access point from Route 4, about 525 feet
north of the southbound Exit 1 ramps. It is designed with a “center,” deseribed as a
smaller version of Burlington's Chureh Street Marketplace. Id. Phase 2 15 proposed
as 50 residentzal units. fd.

The proposed project is located in Hartford, which has a munieipal plan. In 2004,
Hartford joined the Two Rivers-Ottauguachee Regional Commission and adopted
that Commission’s 2003 plan. The Regional Commission later adopted the 2007
Begional Plan. I’C 12.

In 2005, the Applicant, together with the property's then-owners, azked ihe
IMartford Planning Commission to amend the local zoning regulations to inerease
the number of acres thal could be commercially developed at the gile. Later that
year, the Planning Commission approved the pruposed zomng amendments, which
created a new zoning district, the Guechee Interstate Interchange. Id. In 2008, the

Applicant presented a site plan to the Hartford Planning Commission.

10



In 2012, the Applicant applied for local woning permits. The Harwford Planning
Commission gave final approval io the project on October 17, 2012,

Two months later, the Applicani [led an Act 250 parmit application. Afler two
days of hearings and 4 site visit, the digirich commisasion denied the permit. PC 41;
District Comm’'n Order, at 1. It found that the project had a substantial regional
impact and did not eonform to the regional plan. PC 41. Itz indings cited two plan
provisions: Lhat, “principal retail establishments must be located in Town Centers,
Designated Downlowns, or Designated Growth Centers” and that development
arcund the southbound Quechee interchange “must be planncd bascd around acecas
points that do not degrade the funclionality of 11.8. Route 4 or the I-89 on- and of-
ramps.” fd.

The district commission also made detailed Aindings about tralfic impacts and
mitigation that would be required —if & permit were 1ssued — under Criterion 5. For
gimilar reasons (traffic coneerns), the district commission made an unfavorable
finding on Criterien 9(I$). District Comm'™n Order, at 17-18, 34.

III, Environmental Court Proceedings

The Applicant appealed to environmental court, challenging the district
commission’s findings on lraffic impacts and Criterion 10. PC 3-4. Based on the
evidence presented in the de nove proceeding, the court adopted conditions to
miligate traffic concerns under Criterion 5 and accordingly made a favorable finding
on Criterion 9(K). PC 15-17, 26-27. The Board does not contest those igsues on

appeal.

11



Wilh respect io Lhe regional plan, the courl first, held, on summary judgment,
that the 2007 plan applied to the proposed project. PC 148-54. The Applicant argued
that s right to Act 250 review of the project vested earlier, pointing Lo 1ts 2005
request Lo amend the zoning regulations, and Lo the fact that il shared a sketch plan
with the lecal planning commission in 2006. PC 150-51. Applying this Court's
“vested rights” jurisprudence, the environmental court held that these preliminary
steps were insufficient to vest rights, particularly given that the zoning permil,
applications were filed six years later, in 2012, PC 1563-54. For purposes of Ornleron
10, the 2007 plan governed.

After a hearing, the court reached its final decision granting the permit. With
respect to Criterion 10, the court found as follows:

Firsi, the court reguired the Applicani to show that 1ts priject conformed with
the regional plan. PC 19. Although the Applican( contended that the regional plan
wasg not in conflict with the mumaepal plan, the court found that the Applicant had
not met 1ts burden of proof on that 1sgue. fd. The court further found that the
proposed project would result in a substantial regional impact because it “is
uncontested that the Projeet as proposced will be greater than 20,000 square feet
and will require substantial capital improvements of a local or gtate highway.” PC
22. Kach ol those Tacls salishies one of the plan’s eriteria for a substantial regional

impact. Id.; see PC 76-77.2

¢ In reaching this conclusion, the eourt rejected the Applicant’s objections to the definition
of substantial repional impact. PC 20-22. The court did not, however, fully address Lhe
Applicant’'s assertion thai 24 V.5.A. § 43454 1s an impermissible delegation of authority. PC
19-20.

12



Sceond, the court held the plan provigion regarding the location of prineipal
retail establishments did nol apply 1o the project. Noting that the term “prinecipal
retaill establishment” 1s not defined in Lhe plan, the eourt relied on a dictionary
definition of “principal” and concluded “Lhe phrase ‘principal retail establishment’
means a projeet where retail 1s the chief, leading, or most important vae.” PC 24,
Applying this definition, the court held that “retail 1s not the primary or chief use of
the Project” hecause “leas than 40,0007 of the total 115,000 sguare feet "are
proposed as reluil space ™ Ll

Third, the court considered several plan provisions that provide for the
protection of existing setllementi palterns and mandate growth in planned
scttlement areas. The courl concluded that these provisions wexre not enforceable,
either because terms were not defined or provisions were “aspiralional.” PC 24-25,

Last, the eourt addressed the plan provision specilving thal “Exit 1 is not an
appropriate location for a growth center.” PC 26, While appearing “clear and
unambiguous,” the eourt held that the provision does not apply to the project,
because “no party is sccking to have the I'roject recelve a growth center
designation.” Id.

The Hegional Commission and the Board timely appealed. The Applicant cross-

appcaled.?

3 The cross-appeal 18 likely improper, ag the eourt granted the permit. In any event, the
Board will addreas additional 1ssues raised by Lthe Applicant in the Board’s reply bricll See
VULAP. 32(a)(Ty(B)(i1).

13



SUMMARY OF ARGUMENT

The Vermont Legislature has for decades sought to protect Vermont’s historic
pattern of settlement: compact town centers separated by rural arcas. As the
ragional plan explains, the objective af “compact development patterns and -
maintenance of the rural character” is a “policy with timeless applicahility ™ PC 60
This plan is designed — as it must be — to satiafy that goal. This large-seale
commercial development — located next to a highway interchange and distant from
any cstablished settlement — conflicts with the regienal plan.

I. The regional plan cannot be interpreted as allowing large-scale commercial
development, including a shopping center, next to the Exit 1 interchange and well
putside exiating acttlement areas. The plan directs that prineipal retail
establishments must be located in existing downtowns and designated growth
cenlers. [t requires that major growth be channcled into existing and planned
settlement areas. T specifias himited types of development for interchange areas
and provides thal the Exit 1 interchange is not appropriate for a growih cenier. All
of these provisions implement a consistent plan goal: to limit sprawl and prolect the
region’s historic settlement patterns. The plan provistons are specifie, mandatory,
and consistent with state planning laws. They should be given foree here.

II. The Court should not endorse an approach to regional plans that eviscerates
their use in the Act 250 process. The plans serve imporlant legislalive oljeclives
and arc intended as a meaningful part of Act 250 review. The environmental court's

approach, if upheld by this Court, would undermine legislative intent and harm the
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decades-old planming process that protects Vermont's landscape, economic vitaliiy,
and environment.
STANDARD OF REVIEW

This Court reviews 1he environmental court’s legal. conclusions de nove and
upholds those conelusions if reasonably supported by the findings. In re Lathrop
Ltd. Pship, 2015VT 49,9 21, 121 A.2d 630. The proper interpretation of the
provisions of 4 regional plan is a guestion of law and should be reviewed de nove.
The Court recently suggested that it “accord[s] delerence {6 Lthe Ltrial court’s finding
of conformity” with a local or regional plan. fn re Chaves, 2014 VT' 5, 4 38, 1956 Vi
467, 33 A.3d 69 That statement, however, velied on fn re Jofin 4. Russell Corp.,
2003 VT 93, 7 16, 176 Vi. 520, 838 A.2d 906, which was a decision of the former
Environmental Board. The Court has elsewhere correctly distinguizshed betwesan the
role of the environmenial court and that of the Board, which was an adminisirative
Agency interpreting 1ts implementing statute and regulations. See In re Vil
Assoes., 2010 VT 424, Y 7 n.2, 188 Vt. 113, 998 A.2d 712. Thus, the Court has
generally reviewed the cnvironmental court’s statutory interpreiation “not with the
deference given to an ageney’'s interpretation of its own rules (a deference ...
afforded the Environmental Board [a]bsent compelling indications of error), but
wilh ... traditional de novo review.” fd. (quotation and citation omitted). To the
extent Chaves suggests that the environmental court’s legal conclusions regarding a

regional plan receive deference, il conflicts with Viflage Assoctafes and should be



reconsiderad. This Court should not defer to the environmental court’s

interpretation of regional plan provisions, which prescent a Iegal 1zsuc.
ARGUMENT

I. The project does not conform to the regional plan.

Consistent with this Court’s guidance, the relevant provisions of the regional
plan are drafted 1n mandatory terms and are sufMciently clear and unambiguous to
apply to the proposed project. Several plan provisions prohibit a projeet of this scale
and design at the Exit 1 interchange, outside of any established downtown or
village center. The Applicant has not shown that ite proposal complics with the
regiomal plan and thus has not met its burden on Criterion 10,

A, Criterion 10 requires compliance with regional plans that contain
mandatory provisions and specific, nnamhigirous standards to guide
enforcement,

I. A plan provision must be mandatory and sulficiently clear and
unambiguous to serve as an enforceable standard,

A regional plan 13 enforceable thvough Act 250°s Critemon 10 when “the plan’s
standards are ‘stated in language that 13 clear and uvngualbified, and creates no
ambiguity.” Chaves, 2014 VT 5, ¥ 38 (quoting FKussell Corp., 2003 VT 93, 4 16)); see
also In re JAM Golf, LLC, 2008 VT 110, 4 17, 185 Vt. 201, 969 A.2d 47. An
enforceable plan will contain both (1) mandatory language and (2) specific and
unambiguous standards.

First, a plan's language is mandatory if it zets forth a requirement, rather than a
recommendation. See fn re MBL Assocs., 166 Vi, 606, 607-08, 693 A.2d 688, 700-01

f1997) {mem ) (holding Lthat plan provisions were “phrased in advisory, not
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mandatory terms”; provision uscd “should,” which plan expreszly defined as
“encouraged but not mandated”). Words such as “shall,” “must,” and “will” are
commonly used to signify a mandate. On the other hand, the Court has explained
that slatements regarding the “purpose” of a plan, that particular activity 1s
“encouraged” or “discouraged.” or that development “should take place” in a
particular manner are “broad goals” that “suggest]] something less than a
mandate.” Russell Corp., 2003 VT 93, 19 1819,

Second, a plan provision is specifie and unambiguowus if it 15 *sulhiciently clear to
give a persen of ordinary intelligence @ reasonable opportunily to know what 13
proscribed.” In re S.M., 2003 VT 41, 4 15, 175 Vi. 524, 824 A.2d 598 (mem.)
(quotation omitted); see also MBL Assocs., 166 Vi, at 607, 693 A.2d at 700
(“Provisions of a regional plan, like zoning crdinances, should be construcd
according to the ordinary rules of statutory construetion.”); JAM Golf, 2008 VT 110,
19 18-19 (hnding plan unenflorceable because it contains “no specific standards to
guide enforcement™. In considering whether a plan provision is unambiguous, Lthe
Court should not read provisions in 1solation bufl rather consider the plan in 16
entirety. See In re 82228511 Tnvestments, Lid., 2006 VT 27, 19 8-9, 179 Vi.. 409, 853
A2d 109 (declining to read zoning ordinance “in 1solation” because “ambiguity 1s
alleviated” when ordinance “is read together with the rest of the Town's zoning
regulations™; Williston Citizens For Responsible Growth v. Maple Tree Place
Assores., 156 Vt. 560, 563, 593 A.2d 469, 470 (1991) {construction of vrdinance “not

Limited to consideration of an isolated zentence ... rather, we must look to the whole



of the ordinance™); JAM Galf, 2008 VT 110, 97 18-19 {(noting “compoting” objectives

of vity plan, which provided “ingufficient guidance az to how the board or a

landowner should balance these compefing concerng™).

2. While this Court has regquired a degree of specificity for plans to be
cnforceable, the standard must be one of reasonahblencess, not
mathematical certainty.

While plan provisions must establish an ascertainable, enforceable standard, it
is “unreasonable” to cxpect “mathematical certainty” in ﬂtal'.utbry and regulaiory
languape. See Stale v. Danaher, 174 V. 591, 594, 819 A.2d 691, 685 (2002} {mem.);
accord Grayned v. City of Rockford, 408 U.S. 104, 110 {1972) {upholding ordinance
“marked by flexibility and reasonable breadth, rather than meticnlous specificity”
(quotation omitted)). And in the land-use context in payticular, the “void-for-
vagucness test 1s less strict” because (1) “imprecizion and gencrality is necessary
and inevitable” and (2) “the landowner can seck clarification of [a term’s] meaning.”
In re Ferrera & Fenn Gravel £it, 2013 VT 97, 7 16, 185 Vi. 138, 87 A.3d 483
{guotation omitted); see also Rogers v. Wafson, 156 Vi, 483, 481, 584 A 2d 4095, 414-
15 (1991) {adopting rclaxed void-for-vagueness test from Village of Hoffman Estates

v. Flipside, Hoffman Estates, Inc., 455 U.8. 489 {1982) and upholding zoming bylaw

against vagueness challengea) 1 Indeed, the provisions of Act 250 itself require

4 As the Court haa recognized, landowners may seck guidance on the interpretation of land
use regulations, including by seeking clarification from the entity charged with ita
enforcement. See Beltvearn, 2018 VT 41, 4 15 {development review boarcd provides
landowners with interpretation of bylaws); Rogers, 156 Vt. at 191, 394 A 2d at 414, The
opportunity for public participation in the adoplion of regulations is alzo relevant. Beliveau,
2013 VT 41, 9 15; see In re Rusty Nail Acquisition, fne., 2009 VT 68, 9 14, 186 Vt. 195, 980
A 2d 758 (busincss ownoer had opportunily to participate in rulemaking process). Heve, the
Applicant enuld have sought clarification of the plan’s terms. The Applicant also had the
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gqualitative assessments, with standards phrased as “unreasonable burden,” “undue
adverse elTect,” “significantly imperil,” and other similar language. See genarally 10
V.5.A. § 6086,

The Court has upheld local land-use ordinances degpite a lack of precision in
their wording. 1n Ferrera, 1he local ordinance prohibited any development from
having "an unduc adverse effect on the character of the neighborhond” and himited
noise 1o “levels that will not be a nuisance to adjacent uses.” 2013 VT 97, 9 4. The
prdinance was not impermissibly vague for failing to specify numeric decibel levels.
Id. 99 15-16. The Court reasoned that it was “not unreasonable for the Town to
establish noise limit standarde that take into account surrounding uses and the
expectations crealed by these uses.” Jd. T 16. Noting that other courts have upheld
“gimilar qualitative noise standards,” the Court held that the ordinance was not “so
vague that it is essenlially without an ascertainable standard.” Id. Simitarly, the
{Court recently rejected a landowner’s claim that s bylaw distinetion between
“family” and "rooming-and-boarding house” was impermissibly vague. In re
Belivean NOV, 2013 VT 41, 11 18-20, 194 Vt. 1, 72 A.3d 918. While recognizing that
the distinction required a qualitalive look at the “household dynamic and
interactions therein,” the Court held that the lerms were sufficiently clear becauvse
thev gave the landowner “a general understanding of how to comply with the

bylaws™ Il (emphasiz added).

opportunity to participate in the public process for developtent of the reggonal plan, which
includes public working sessions, public hearings, and a public comment peried. 24 V.34
§ 4348,
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This approach — marked by reasonable interpretation and some tolerance [or
imprecision — should apply with equal force to regional plans and their application
under Criterion 10. From Acl 250's inception, the Legislature has made
ennformance with regiﬁm-ﬂ plans part of the Act 250 review process. Bul regional
plans are not zoning bylaws. They are nol intended or designed to define permitted
uses and geographic districts with the level of specificity expected at the mumcipal
level. Of Kalakowski v. Jokn A, Russell Corp., 137 V1. 210, 226, 401 A 2d 906, 310
(197D (deseribing local plans as “an overall guide to communily development” that
by their nature Jack specificity found in zoming bylaws). Regonal plans are,
however, a eritical parl. of Lhe Legislaturc's cffort to “establish a coordinaled,
comprchensive planning process and policy framework to guide decisions by
municipalitics, regional planning commissions, and State agencies.” 24 V.5.A.

§ 1302(h)(1). Applying an interpretalive standard to regional plans that 15 more

demanding than the standard applied to other similar regulatory provisions would

undermine legislative intent, by making Criterion 10 essentially meaningless.

B. Applying the appropriate standards, the subhstantial development
proposed near the Exit 1 interchange does not conform to the regional
plan.

The regional plan does not permit this large, mixed-use developmeni—which the
Applicant describes as a smaller version of Burlington's Church Street Marketplace,
Tr. 42—on a strip of Route 4 next to the Exit 1 interstate ramps. The cnvironmental
court’s contrary holding should be reversed. The plan direcis bolh ihe type of

development reserved for regional growth arcas (which Exit 1 1z not) and the Lype of
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development that is permitied at interchange areas, including Exit 1. First, the
provision requiring that principal retail establishments must be located 1n town
centers and other designated prowth areas applies and bars this project from being
built outside of those areas. Seeond, the requirement that major growth or
inveslmenits must be channeled into or adjacent to existing or planned gettlement
areas 1s enforceable and unequivocally prohibits the project at Exat 1. Finally,
several provisions expressly restrict the type of development permilied at
interchange areas, and Exit 1 specifically, and the project does not fall within the
category of uses or fit within the scale approprmale for this area.

1. The project includes principal retail establishments and may not be
built at this location.

The praoject is prohibited onder the provizion requiring that “[plrincipal retail
establishments must be located in Town Centers, Designated Downtowns, or
Designated Growth Centers.” PC 68. The project, with roughly 40,000 square feef of
reta] space, mcludes retail estabhishments as a principal use. The environmental
court adopted a flawed defirulion of “principal retail establishment” that disregarda
both accepted land use definitions and the goals of the regional plan. The courl,
resorted to a dictionary defining “principal” as “thiel; primary; most important” and
reasoned that, with 40,000 of the project’s 115,000 square foet devoted to retail
space, retail 1s not the “primary or chief use” of the project as a whole. On that
basis, the court mastakenly held that the projeci 1s not. a principal retail

establishment. PC 23-24.
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Indeed, that helding cannot be reconciled with the generally acceptled use of 1he
term “principal” {as n “principal vse” or “principal building”™} in land-use law. & The
distinction between principal and aceessory uses 1s well understood and the terms
arc regularly used by this Court and standard treaiises, See, e.g., In re Toor, 2012
VT 63, 722 n.11, 192 Vi, 259, 59 A.3d 722; fn re Porfer Med. Assocs., 138 Vi, 132,
132-33, 423 A.2d 4491, 421-92 (1930); 8 E. MeQuillin, Law of Municipal Corporations
§25:151 (3d ed. 2015); 2 T. Fiegler, Rathkopfs Law of Zoning and Planning § 33:21
{4dth ed. 2015). For zoning purposes, “principal use” ig a primary or main usc of the
lot. See 4 I. Salkin, American Law of Zonmg §41:16 (HLh ed. 2015). In cssence, a
principal use 1s one that must be expressly approvad under the applicakle zoning
regulations. For example, in g commercial disinct, a proposed store would be a
principal use, while its parking spaces would be an accessory vse. The principal use
(the store) would be the subject of the permit application. Parking would be hisled as
an accessory use and not independently permitted. In contrast, a commeraial
parking lot would be a prineipal use, and would requive a permit.®

The term “principal vse” thus may also be defined by what 1t 15 net: 1t 13 not an
accessory use. Accessory uses are permitted in a zoning district only if they are both

subordinate and incidental to Lhe principal use. McQuillin, supre, § 25:151; Salkin,

5 Appellants relied below on the accepted understandinga of “principal” and "aceessory” usce.
See Regional Commission’s Post-Trial Mem. 15; Board's Post-Trial Mem. 10; Tr. 164 (PC
146).

& Bee, e.g., Williston Unified Development Bylaw, ch. 17 { (2015) {(providing “standards for
some cog maen nonreaidential accessory uses,” including parking, incdental relail sales, and
emplovee services like cafeleniaz and childeare), available at:

http:/fwrsrse towen williston. vt usfverticallsites/% TBF 5068 15C-60513- 48788062

87145927 [149F0% 7 Duploads/WDB_Aug_18_2015 pdf
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siipra, §41:16; Zicgler, supra, § 33:21. For example, & parking lol may be an
accessory use to a retail store, 4 gift shop may be an accessory use 1o a museum, or
a garage may be an accessory use to & dwelling. A use 18 accessory 101118 both
subordinate to the princpal use, that 1, typically smaller in square foolage, and
eoncomitant to the principal use. See Fleury v. Town of Essex Zoning Bd. of
Adjustment, 141 VI 411, 415-18, 443 4.2d 958, 960 (1982) (holding that auto sales
are nol decegsory use to service sialion because “auto sales are not in fact
‘enstomarily incidental’ to g service station™); Toor, 2012 VT 63, Y 18 n.4 {(quoting
definttion of accessory use as “incidental and subordinale 1.0 the principal uae™).

This project 1z not a single lot, with a single primaipal vse; 115 a proposed mived-
userd development, approved by the mumecipality 1z a planned development. Ex. 27,
at 1-2, 5; PC 8. By definition, a planned mixed-use development has multiple
primary uscs. See, e.g., 24 V.5. A, §§ 4303719}, 4417(a){1) {planned developroent
allows for “mixing of land uses”). Thiz proposed project calls for three prineipal
sslablishmenis or uses: retail, residential, and office space. The environmental
court’s analviical error was, in part, that it considered whether the entire planned
development was a principal retail eatablishment. The right question is whether the
project includes principal retail establishments—ihat s, retoil as a primary use, nol
accessory or incidental to other u=es.

The lower court made no finding that the proposed retail uses arc accessory to
the office space. And there are no lacia Lo supgest that the retail space 1s accessory

to the residential or office space. To the contrary, the Applicant described the
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project, with its neavly 10,000 square feet of retuil space, as “a smaller version of
Church Street.” I'r. 12 {(PC 119). That is, the project includes a shopping center as a
aignificant feature. By 1he Applicant’s own deseripiion, the proposed retail uses are
principal retail estabhshments with the project.

The environmental eourt’s conlrary reading also conflicts with the regional plan
as 1 whole, which is geared toward reducing sprawl and prolecting cxisting
scttlemoents, See supra 7-9; infra 26-37. The plan apecifies that principal retail
cstablishments should he restricted to Lown centers and other growih areas to “curb
the blighting effecls of sprawl.” PC 68. Yel. ihe court interpreted this provision to
allow virtually unlimited retail development outside of town and village centers, so
long as that retail development is part of a larger development. Under the lower
courl’s rengoning, a stand-alone 40),000-square-foot retail development would be
prohibited, but this 40,000-square-foot retail development—or something even
larger—is permissible because the nverall project includes an even larger amount of
commercial office space. If the uverall project were twice as large, the environmental
court’s interpretation would allow 80,000 gquare feet of retail development, and so
on, apparently without limit. That would encourage, not discourage, massive region-
altering developments outside of designated growth arcas. The environmenial
courl’s approach would essentially nullify the regional plan’s specific and
mandatory direction regarding the location of principal retail establishments.

It is uncontested ihat the propesed. project is not within a Town Center,

Designated Dewntown, or Designated Growth Cenler. See, e.g., Ex. G, at 27, 25
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{“projoct 18 not contiguous to an existing setilement™); PO 82; Ex. B, supra 10.
Because 1t containg prineipal retal establishments— that is, it includes retail uses
that are not accessory to other uses—the project conflicts with the regional plan.

2. A development of this secale is not permitted outside of existing or
planned sctitlement centers.

The project is prohibited under the provision reguring thai “major growih or
inveslments must be channeled into or adjacent to existing or planned settlement
conters and to areas where adequale public facilitics and services are available.” PO
33. Found in the plan’s land-use goals for the future pattern of settlement, the
relevant paragraph provides in full:

Regional Growth Areas

Duc to severe physical site hmitations and the relatively high costs wmcidental

to land development in certain aveas a8 compared to others, much of the

region is neither readily available nor suited for inlensa development. Major

rrowth or investments must be channeled into or adjacent to existing or

planned scttlement centers and to areus where adequate public facilities and
services are available. Regional Growth Areas are the tradilional developed
areas in the repion. They are differentiated into the following seven types:

Regional Center, Town Centers, Village Settlements, Humlel Areas,

Designated Growth Centers, Designated Downtownas, and Designaled Village

Centers as well as expansion arcas that are designated to accommodate

future growth based on the capacity to provide infrastructure and suitable

land without, threatening critical resources or creating sprawl.

Id. The environmental court misiakenly concluded that thig provision could not be
enforced because the terms “major growth or investiment” and “planned setilement

center” are not defined elsewhere in the plan. PC 25. Thut reasoming ignores the

broader context of the regional plan and relevant state law. Any common-sense
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interpretation of those terms would prohibit a large mixed-use development
adjacent Lo an interstate exchange.

First, the term “major growlh or mvestment” is sufficiently clear to guide
landowners in complying with the plan. The fact that the size of such a growth or
investment is not quantified 1s not fatal to this provision. The term “mugor’™—
essentially, a synonym for large, important, or sigmficant—s readily understood
and intarprelad by applicants and regulators. Deading whether a development
gqualifes as “major” 15 hitle different from deciding whether a develepment imposes
“unreasonable burdens” or “undue adverse offects.” CFf. 10 V.8.AL § 6086{a)(3), (6),
(D), (8); Ferrera, 2013 VT 97, 19 4, 15-16. Here, the project’s 105,000 square fect of
non-residential development s signilicantly more than presently exists in the
vicinity of the interchange. Indeed, it i3 nearly 30% higher than the yearly average
for non-residential construction an the entire lown ol Ilartford (which includes
White River Junction and Quechee Village} between 1988 and 2005. See PC 156
{excerpt from Hartford Master 1lan, showing yearly average wag 74,178 square
feet). In that seven-year span, ncarby Quechee Village saw far less than 100,000
total square feet of non-residential development. PC 157, A reasonable landowner
would understand that this project represents “major growth.”

In any event, if a more specific delinilion is required, it is readily supplied by the
relevant statutes and other plan provisions. Regional plans are required to
“Indicat[e] locations proposed for developments with a potential for regional 1mpact

... ineluding office parks, shopping centers and shopping malls ... and residential
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developments or subdivisions.” 24 ¥V.5.A. § 1348a(2)(C). The Legislature has
provided that regional plans apply under Oriterion 10 where the proposed project
“would have a substantial regional impact.” Fif. § 4348(h){). And this plan, as
required by statute, defines a substaniial regonal impact with specifie criteria. PC
T5-77. A reasonable definition of “major growth or investmenl,” read n {he overall
context of the plan and the statutes 1t implements, 13 a development that has a
substantial regional 1impact.

Second, the term “planned selttlement center,” read in context, 1s apecific anﬂ
unambiguous. The plan provision 1s labeled *Regional Growth Area” and the next
sentence of the plan defines a Regional Growlh Area as “the traditional developed
areas in the region,” giving seven types ol 1denlified growth arcas. That definition,
in Lurn, in part relies on defined statutory terms — designated growth centers,
designaied downtowns, and designated village centera. See alse PO 62-68
(discussing and identifying regional growth areas); PC 82-83 (maps). Exhilai B,
reproduced supra 10, shows that the project 1s well outside the Quechse Designated
Village and the Hartlord Designated Growth Center. The environmental court, in
deeming the term “planmed seltlement eenter” undefined, did not even consider the
context and definition of regional growth areas. Nor did it consider other provisions
of the plan that consistently identify regional growth areas, and the subset of
settlement areas contained within that definition, as the loci of activity and
development. See, e.g., PC 85 (intent “to preserve and encowrage development of the

region’s downtowns and village centers”™); PC 66 (plan goals include: “to provide for
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intensive development only in regional growth areas” and “protect the characier of
rural arcas and their natural resources by avoiding sprawling development”™); PC 67
{“mlajor developments Iike Iarge governmental, medical, commerecial, and
industrial buildings must be located in Regional Centers where utilities, famihiaas,
and humun capilal are concentrated”).

The project, with 115,000 sguare feet of retail, office, and residential space, 15 a
“major growth or inveslmeni” wilh subgtantial regional impact that has heen
proposed for the wrong location: a largely undeveloped area next to an interstate
exchange and well outuide nf any existing or planned settlement arca. The
environmental court, indeed, found that the project has a substantial regional
impact. PC 22, The Exit 1 interchange avea does not, fall under any of the categories
identified as repional growth areas: it 1s not an exisling seltlement and, aceording to
the plan, should not be designated as a growth center in the Mfuiure. PC 51,

The project. does not eonform with this provision of the plan.

3. The plan restricts development at this location specifically and at
highway interchanges generally.

" Several provisions ol the regional plan identify the type of development that is
appropriate at Kxit 1 specifically and highway interchanges gencrally. These
pr{)“;FiSiﬂnF‘: expressly restrict development at this localion and previde furiher
cuidance on interpreting the geope of development that must be directed toward
regional growth areas, as dizcussed above.

e “[It is in the public interest to] reserve land for Interchange Areas for

the development of services for the traveling public and transport of
goods, not for the dewvelopment of high traffic-generating commercial
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activities that are unrelated to scrvices for the traveling public or
trucking industry, or institutional uses such as governmental offices or
post offices.” P 66

» “Appropriate uses |at Imterchange Areas] include highway-oriented
lodging and service facilities, trucking terminals, truck-dependent
manufacturing, and park-and-ride commuter lots.” FC 70,

e “The |Exit 1] interchange is not an appropriate location for a growlh
center. White River Junction, the Regional Center and a Vermont
Designated Downtown, 18 located 3.5 miles to the east. Development at
this interchange should he of a typc that does not displace the
development and investment that has occurred in the regional center,
The typea of land development appropriate for the interchange inelnde
residential, appropriately-senled ilraveler-oriented uses, and other
similar uses that are not mtended Lo draw on regional populations.” *C
T3

s+ “Any developmeni planned for immterchange developmeni must be
conztructed ‘to ... discourage creation or establishment of uses deemed

more appropriate 1o regional prowth arcas.” PC 71.

Consistent with these plan provisions, appropriate development at Exit 1

includes services for the traveling public or trucking industry—such as highway-
oriented lodeing and service facilities, trucking terminals, truck-dependent
manufacturing, and park-andrritie commuter lots—that are scaled to fit with the
surrcunding area and do not draw on regional populations. Furthermore, the plan
provides thal development planned for interchange areas “must be constructed ... to
discourage creation or establishment of uses deemed more appropriate Lo regional
prowth areas,” PC 71, thus prohibiting large-seale, high-density development [rom
interchange areas.

Whether viewed independently or together with the standards discussed above,

these plan provisivns confirm that a larpe-scale commercial and residential
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development like this one is not appropriate for the Exit 1 area. The project is
neither a transil-oriented use nor 18 it scaled to it among the small, low-density
residential and commercial structures currently populating the area. It is 2 major
development that must be located in a regional growth area.

4, The plan provisions are neither ambiguous nor standardless.

While this Court on several occasions has declined to give force to regional plans
or local plans under Criterion 10, those decisions are distinguishable and de not
eontrol here.

To begin with, the mandatory nature and specificity of the plan provisions
readily contrast with the “broad, nonregulatory language”™ that the Court has found
inadequate. {n re Molgano, 163 Vt. 25, 23, 653 A.2d 772, 775 (19424). The Bnard and
the Regional Commission are not relying on language phrased in aspiraiional
terms, such as protecting, promoting, cncouraging, or digcouraging cerlain
aclivitiea. See id. (finding unenforceable town plan with language such as “care
musl be taken” and “consideraiion should be given™). The town plan provasions in
Russell Corp. similarly identified “the sort of broad goals lacking in specific policies
or standards that [the Court has] consistently disalloewed as the basis for the denial
of a permit under Criferion 10,7 2003 ¥V l 93, 19 15-1%. That plan described the
“purpose” of a proposed residential district as “provid|ing] for residential and other
compatible uses at densities appropriale with the physical capability of the land
and the availabilily of community facilities and services.”  18. Related provisions

usced non-mandatory or general language. Id. (*planned resideniaal developments
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and cther ‘technigques [or preserving the rural character of these areas ave
encouraged,” and ‘[d]evelopment should take place in such a way Lhat any
irreplaceable, unique, searce resources and natural areas are not harmed™). The
provisions here, by contlrasi, are mandatory and unambiguous. Development: of Lhis
type is prohibited—not “discovraged”—outside of cortain arcas, and those areas are
readily identified and depicted by hines on a map. See supra 10.

Nor 1s this a case where vague or potentially ineonsisient policlas undermine
applicaiion of the plan. In JAM Goff, for example, the Couri. considered a plan that
“require[d] residential development to be designed to protect wildlife cormdors and
habitat, and to prolect scenic views.” 2008 VT 110, § 18. The plan “Taalled] to define
what in particular is 1o be protected, and provides no standards as to how or when
development should be resirieted to accomplish protection.” Id. Further, the Court
noted that the plan’s policy of promoting at least some growth and development was
“at odds” with its goal of protecting natural resourees, and that the plan provided no
ruidance on how to “balance these competing concerns.” Id. 4 19; see also Chaves,
2014 VT 5, 7 40, 42 (noting that plan 1s ambiguous because it evinced policy that
imineral exlraction should minimize adverse effects on historie sites bul also
promoted sand and gravel extraction and identified area containing such sites as
one suitable for extraction); M re Kisiel, 172 Vi, 124, 130, 772 A.2d 135, 139 (2000)
(holding that provision stating "steep slopes” are unsuitable for development was
ambiguous because the plan contained no standard for determining when a slope 1s

“gteep” and plan itsell recommended amending bylaws to create thoze standards).
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Here, the relevant plan objectives — to channcl development into regional growth
areas and limit sprawl. are internally consistent and stated in mandatory
language. And the plan speeifically addresses highway interchange development,
meludhng Exat 1, in a manner that is eonsistent with other requirements for
development. Instead of inconsistency, the plan provisions reinforce the same
objectives. The only inconsistency anses from the environmental courl’s
interpretation, as noted above. Supra 25.

And while some plan terms are not specifically defined, terms lile “prineipal
retail establishmoent,” “major growth,” and *planned scttlement arca” are readily
undersiood in the context of the document as a whole or through consultation with
egtubhished exiernal sources. The case is distinguishable from In re Times &
Seasons, LLC, where the Court found ambipuity in a plan provision directing
development to village cenlers “where feasible ” 2008 VT 7, § 23, 183 Vt. 336, 930
A.2d 1189. The Court did not reject the use of the lerm “feamble” generally, as the
term has a “plain and ordinary meaning,” but observed that the type of feasbility
was not specificd. Id. It was “uncertain if the drafters of the town plan intended the
phrase to refer to economic feasibibity, physical feasibility, some combination of

both, or perhaps some other mensure of faasibility altogether.” That kind of

regulatory guesswork 18 not in play here.



I1. This Court should adopt a standard for applying regional plans that
gives full foree to the legislative intent underlying Act 250 and relevant
planning and development statutes.

The Court’s appreach to regional plans and Criterion 10 should take into account
legislalive intent, both for Act 250 and for elogely related planning and development
atatutes. Regional plans scck “to guide the Muture growth and develepment of land
and of public services and facilitics, and to protect the envirenment.” 24 V.5 A,

§ 4348a; see afso id. § 4317 (“A regional plan shall be made with the general purpose

of puiding and accomplishing a coordinated, cfficient and economic developmeni of

the region ... ."). The Legslaiure has uncquivocally directed that these plans be
part of the Act 250 review process, 10 V.5 A § 6086(10); 24 V.5.A. §§ 4345a(13),

4348(h). And the Legislature has required regional plans to carry out broader

development goals, including longstanding elloris 1o protect Vermeont's historic

settlemenl. patterns and to limit sprawl. The court below insisted on an
unreasonable degree of specificity, cven though the plan addresses this type of
development and this peopraphic location; parsed phrases and sentences withont
looking at the overall plan; and failed to consider relevant statlules. That approach
disserves the Legislature’s purposes and should not be followed by this Court.

Firat, regional plans by definition will not contain the level of detail found in
zoning bylawy. Zoning bylaws “permit, prohibat, resirict, regulate, and determine
land development,” including “the use of the land and the placement, spacing, and

give of gtructures and other factors specified in the bylaws related to public health,

safety, or welfare.” Id. § 4411{a). They typically hst the specific primary and
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accessory uses permitted in each zoming district, the density of structures, size of
lots, sctbacks, and area and height of buildings. And as explained above, the Couri,
has accepted a degree of imprecision aven for zoning. See supra 20, The Court,
should not endorse a standard for regional plans that requires an unattainable
degree of specificity and detail. While merely “aspirational” language is insufficient,
the Court must apply a reasonable standard in interpreting a plan’s mandatory
termes, ineluding the terms here prohibiting prinecipal retail vses contributing fo
sprawl.

Sceond, the interpretation of regional plans should follow their purpose and
function, by locking to the plan as a whole and to the governing statutes that the
plans implement. It is particwlarly concerning that the environmental court
declined Lo give effeet to plan provisions that implement a consistent and
longatanding legislative objective: “to maintain the hisioric settlement pattern of
compact village and urban eenters separated by rural countryside™ 24 V.5 AL
§ 4302(c)(1}. In reaching that decigion, the lower. court locked {0 specific senfences
and phrases, but failed {0 consider the plan as a whole, and the way in which the
plan achicves the Legislature's longstanding ohjective. For example, in deeming the
term “planned settlement ares” undefined, the court disregarded the statutory
provisions for designated downtowng and designated growth areas — even though
the plan discuszes those stabutes at length. Similarly, in dismissing the plan's
stalement that “Exit 1 is not an appropriaie localion for a erewth conter,” the court

reasoned only that the Applicant was not seeking a growlh center designation.
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Missing was any recognition that allowing this substantial commercial and
resideniial development at the interchange was inconstglent wilth both the plan as a
whole and the Lepislature’s intent in developing the programs for designated
centers,

The Court's decision here will govern future cases and have real consequences
for development across Vermoni. Tt may have particular impacts along the State’s
interstate highways and at interchanges: places where visiiors firsl encounter
Vermont's landacape and scc the salutary effects of Vermonls comprehensive lund-
use-planning efforts over many decades. The contested provisions of this plan are at
the heart of the plan’s goals for regional development: that the region “continue to
grow and develop economically” while “avoid[ing] substantial alteration of its
special character, 1ts landscape and quality of life.” PC 62, And this plan is not
vague or ambiguous by relevant siandards; far from it. The Verment Association of
Planning and Development Agencies hus ranked this plan’s land use component
highly, because it contains “the most specific polivies Lo guide development wilhin
each planning arca”—citing as an example the restriclion on loealion of principal
retail eslablishments. VAPDA, Regional Plan Assessments 7, TRORC-1 {June
2013).7 The policies are “clear and epecific” and “can be cffectively used to manage
the region’'s future growth and development.” Td. A holding that these provisions of

the regional plan are not specific enough to apply 1n Act 250 would deprive

T Avatlohie at httpffwww. vapda.org/Publications/Begionall’ lan Assessments.pdf.
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Criterion 10 of any meaningful force and undermine the Legislalure’s intenl that
regional plans be part of the Act 250 process.

CONCLUSION

The deecision below should be reversed.
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