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LATHAM & WATKINS LLP
Marvin 5. Putmam {212839)
marvin. prino . com

- Jessica Stchbins Bina {248483)
- jessico.stehbinsbineigiv.com

10250 Consteliation I3swd., Suite 1100

| Los Angeles, California 90067

Telephone:  (424) 653-5500
Facsimile:  (424) 653-5501

o Attorneys for Specially Appearing
L Defendant Eflintt Broidy

SUPERIOR COURT OF TUE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

SHEE A BECHARTD,
Plaintitt,
¥,
ELLIOTT BROIDY, an individual, KEITH
DAVIDSON, m individual; MICHAEL
AVENATTI, an mndividual; DAVIDSON &
ASSOCTIATES, PLC, a professional Hmited

liahility company; and DOES | through 20,
inclusive,

Delendants.

KEITH M. DAVIDSON & ASSOCIATES,
PIC,

Cross-Clarmanl,

v,

SHEEA BECIIARL, and ELLEYTT BROIDY,

Cross-Defendants.

2?

Casc No. BCT712913
The Hon, Elizabeth A, White (Dept. 48)

FILED CONDITIONALLY UNDER SEAL :
PURSUANT TO COURT ORDER DATEID
JULY 6, 2018 PROVISIONALLY
SEALING COMPLAINT AND ALL
REFERENCES THERETO

SPECTALLY APPEARING DEFENDANT
ELLIOT BROIDY'S REFLY
MEMORANDLM IN SUPPORT OF HIS
MOTION TO SEAL OR :
ALTERNATIVELY STRIKE SENSITIVE
AND IMMATERIAL PORTIONS OF THE |
COMPLAINT {REPLY TO MEDIA
INTERVENLRS® #-24-18 OPPOSITION)

Hearing Date:  September 7, 2018
Time: RI0am.
Depd. 48

HEARING ORDERED BY THE COURT |

Action Filed:
Frial Date:

Tuly &, 2018
None 5ol
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In an untimely opposition, members of the media assert that if they are denied the right to

t learn that plaintiff in & comtract action claims her ex-lover has prostate cancer and liked to “skult

fuck™ her, the Constitution will be irreparably harmid, This asseriion is patently talse. To (e

contrary, i 15 Mr. Broidy s constilutional vight (o privacy in his miimate aifaies that 12 at risk
here, The proposed sealing 1s namowly tailored to protect this compeling interest, and should be
s granled. Moreover, one suspects that if th;;ﬂ Constitution were actually threatened here in some

f way, then the Meadia Intervenars would bave sought relicf in a timely manner instead of delaying
| their opposition for over a month. Their delay speaks volumes.

L LIMITED SEALING—OR STRIKING—Is APPROPRIATE HERE.

This is nol a divorce action. This s nol & claim [or sexual assaull or sexual harassment.

This is a breach of contract action. Plamtl e¢laims Mr. Broidy breached a comfidential
:5 scltlement agreement by failing 10 pay her monies thereunder.  Other than the liguidated
| damages clause, plainlidl does mef seek o undo or sel aside the settbement.

Plaintiff acknowledges that her voluntary agreement, wiftich she secks to enforce,
prevenis her [tom publicly discussing amy#hing ahout her relationship with Mr. Broidy. Compl.
% 26ib). IMaintitf further concedes that the agreement expressiy requires her to file any breach
i claim against Mr. Broidy in confidential, private arbitration, See Pltf. Opp. To Mot. To Compel
: Arbitration at 5. Plaintiff’s complaint nonetheless goes on to describe. in vivid detail, plaintil”s
| version of the parties’ underlying, settfed dispute. Plaintift's atleped “facts™ were and ate

{ emphatically disputed. But their inclusion bere, in this breach of contract action that should have

| veen filed in private arbitraioen, scrves no purpose other than (o vitate the unmﬁdemiaiity
. provisions of the scttbement and cxpose alleged details about Mr. Broidy's intimate affairs to the
' public. Tn shott, plamtll seeks (o make the Court disclose what she cannot,

Conirary to the Media Tnlerveners’ oppositiom, which relies on inapposite cases with
. arastically different facts, California law amply supports both sealing and striking the challenged
postiens of the complaint, At least halt the challenged allogations dircetly implicats Mr.
- Broidy's constitutional right to privacy in his health, sexual relationships, and intimate affairs.

This right—protecied by both the California and federal censtitutions—constitutes a compelling
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micrest that warrants the minimal scaling reaquesicd hore. Scaling 1s also warmanicd as 1o the

. remainmg allegations—though stnking is the hetter remedy—hbecause they are salacious,

- defamatory, and entirely fimelevant: they form no part of any cause of action against any

" defendant. Their disclosure serves no purposc other than to vitiate Mr. Broidy®s bargained-for

- coniractual right 10 condidentiality and publicly punish hon for cxercising his vights. This, 1oo,
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provides a compelling imlerest in supporl ol the Immlod reguested scaling,

Il. THE OPPOSTTION IS UNTIMELY AND SHOULD BE DISREGARDED.

On July 18, 2018, at the Media Interveners’ Request, this Cowt enterad an order

requiring aff motions to seal to be filed by noon on July 23, and «if oppositions to be filed by
1 ;; noon on July 30, 2018, My, Broidy requested the vsual statutory timeling, swhich the Meadia

; Intervencrs opposcd—demanding the expedited schedule ordered by the Court. Mr, Broady

complicd with the order. So did Mr, Avenatts. Media Interveners did not.) Now, the Media

Intervencrs inexplicably seel to untmely opposc Mr. Broidy’s motion a month alier the Courl-

oridered deadline - burdening both this Couri and Mr, Brotdy with addressing new arguments

alicr brickng has closcd. Such gamesmanship should not be countenanced. Given Lhat the

Media Interveners foreed the parties to brief their rights on an expedited basis, it would be unjast

10 allow them alome 1o 1enore the Court-ordered brieling schedule that #ey demanded by argmzing

(as they do again here) that the Constitation required expedited briefing. This has all the
appearances of the boy who cried wolf. Uhis Court should reject Media Interveners” untimely
arguuments o1l thiz basis alone.
I, THE MOTION SHOULD BE GRANTED.
A | ~ealing s hﬁprnpriate To Protect Mr, Broidy’s Constituiional Rights:
There is no more “compelling interest™ protceted by the Constilution than the right o
privacy —-on cguat, 71 nel even more established footing, than the pulilic's right of access fo the

courts. Sew, ey, Griswold v. Connecticut, 381 1.8, 479, 483-86 (1963) (identitving “a right of

: privacy older than the Bill of Rights™ established by “several fundamental constitutional

! While the fetring date idenlilied in the Couri’s July 18, 2078 order was subsequent|y vacated
due to Mr. Broidy's CCP section 17860 challenge, Lhe Cowt-ordered briefing schedale was not.

3

L L T



guarantees™; Lawrence v, Texas, 539 U5, 558, 378 (2003)(“[[Intimactes ol [a] physical

I~

; relationship . . . are a form of "liberty’ protected by the Due Process Clause™ which “extends 1o

3 :intimate chivices by unmarried as well as married persons.™). The right to privacy in one’s

4 | intimale relationship is & “compelling individual privacy interest in maintaining as secret such

L

sensitive personal information.” Matter of the dpplication of WP Comparny LLC, 201 F. Supp.
fr | 3d 109, 126 {D.C. Cir. 2016) (denying media access 1o sealed materials conlaming “intimate

7 personal details regarding [person’s] sexual preferences and partners™}.

g | Llere, plaintiff describes numerous purported “facts” that directly infringe upon hMr.

9 |l Broidy's constitulional rights to medical privacy and privacy in his intimate affairs:

in o  He “reiused to wear a condom.”™ Compl. 1 2, 20(f).
1t » He “had sex with {plaintiff] without telling her he had genital horpes.” Compl. 19 3,
26(f). - |

12
#  Hc “musturbai[ed] te the thought™ of plaintidt. Compl. €200} |

13 |
»  He called plaimti[f “montmy.” Compl. T 20(b).

4 s He has prostats cancer. Compl. 4 20{c).

'3 + lle refused treatment for cancer because “having sex™ was “more important t him

16 {han lile sl Compl.  200¢).

17 = He “would tell {plaintiff] that he wanted o *skull fuck” her,” Compl. §20{0).

18 ¢  They “used the rhythm and withdrawal method to avoid pregnancy.” Compl. ) 200f),

19 Calilomnia law is olear: (he kinds of allegations al issue in this motion arc preciscly the

20 .;: kinds of allegations o which “lhe public’s general nght ol access (o court records recognized in
1 mitle 2550 muisf give wav,” (ive v Fox, 211 Cal. App. 4th 1036, 1070 (2012) {cmphasis added).
22 | These competling privacy interests—to sexual privacy, to medical privacy, and (o povacy

23 | one’s intimate affairs—are longstanding exceptions to the public’s right to know; indeed, it is
24 : difficult to imagine information fess worthy of public disclosure thap the allegations that Mr.

25 | Broddy sccks fo strikc or scak. See, eg., Boder v, Superior Court, 201 Cal. App. 3d 467, 473

26 | (1987) (“The conslitutional right of scxual privacy, both within and without the marital
27 relationship, is a fundamental liberty.™), see also People v. Valdivia, 16 Cal. App. Sth 1130, F170

28 1 (2017} {rejecting disclosure of “intimate communications” between sexual partners); A7 v. Nar |

LATHAMSWATKINGn, FLPLY ISO MOTION T STRIKE OR S5EAL

ATTZRT¥N A1 _Rw 4
Lk IRV GV



1| Collegiare Athletic 4ssn., 7 Cal. 4th 1, 41 {1504} (“confidential information about hodily

24 condition™ implicates right to privacy), Board of Med. Quality Asswrance v. Gherarding, 93 Cal,

3 App. 30 669, 678 (1979 (rjecting disclosure of “a person’s medical profile™.
4 Conlrary 1o Media Interveners” cluims, see Opp. at 16-17, allegations in a complaint are

5 i mnt “subimitled as a basis for adjudication™ and thus, are 2ot subject to the sealed records mles.

6 | Mercury Interactive Corp. v, Klein, 158 Cal. App. 4th 60, 104 n.35 (2007}, Overstock.com, e
7 | v, Goldman Sachs Groups, fne., 231 Cal. App. 4th 471, 494 (2014} (the “pleadings, including
§ ' complaints, are not typicaily cvidenliary matters that arclsubm_ittcd {2 a jury in adjadicaling a

9 controversy ... [wihile the complainl identilicd the claims to be {ried, nefther its substantive
10 | aflegrations, nor its cxhibils, had been submitted to the court ax a basis for adfudication.. .2
11 | Media Iterveners ave simply wrong when they assert that the “presumption of access™ attaches
12 | to the allegaiions in a complaint. J4. Rather, the allegations of 4 complaint are subject to the
13 | somewhat soller reguirements for sealing materials #of submitted as a hasis for adjudication,
14 || such as discovery, Id.

15 Hither standard—the liberal standard that actually applies or the more restricted one

16 | claimed by Media Interveners'—is easily met here. Indeed, Media Intervencrs cite no authority
17 that reguires disclosurs of such constittionallv-protected intimate facts af the pleadings stape in
18 | any casc, let alonc a brench af contract case. Instead, Modia Intervencrs rely on peneral

19 | platitudes about what the First Amendment and “the public interest™ supposcedly require.  Absent

20 fiom those gencralizations is the Constingtionally-requived belancing of the public’s right 1o
21 7 know against Mr. Broidy's right 10 privacy, or showing that disclosure serves “a compelling
22 | inferest in “lacililaling the ascertainment ol teuth in connection with Tegal proceedings. ™

23 | Winfred I v. Michelin N, Am., Inc., 165 Cal. App. 4th 1011, 1040 (2008} {emphasis in originaly;

24 | _
25 | 2 Unless otherwise noted, all internal citations and quolations have been omitted and all
- ciiphases has been addcd throushouat,

26 | * The more restricted standard holds that sealing 15 warranted when the Court finds (1) an

overtiding inlerest requiring secrecy: (2) substantial probability that a privacy interest will be
prejudiced absent sealing, (3) narrow tailoving to protect that interest; and (4) no less restrictive
I means to protect that interest. NBC Subsidiary (KNBC-LV). tne v, Superior Cr, 20 Cal. 4th

: 1178, 1208 {1994),
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see dalve id. (“lederal and siate Constitutions protect the night of sexual privacy, includmg
" evidence of extramarital affairs, in civil litigation™y; NBC Subsidiary (KNBC-1Y), fnc. v. Super.
-, 20 Cal, 4th 1178, 1201 (1999 (“right of access must be balanced ‘by considering the
inlormation soughi and the opposing interests invaded ™). .

As Media Tnlerveners acknowledye, the constitutional right fo pavacy mast be balanced

20 |

| against the public’s right of access. Opp. at 1 1.} Ay the Califomia Supreme Court explained in
| NBC Subsidiary, the purposes of “open trials” are (i) “promoting public confidence™ in the

{ judicial system, {ii} providing a means by which citizens scrutinize and ‘check’ the use and

possible abuse of judicial power,” and (1ii) cnhancing “the toih-finding fonction of the

i proceeding.” 20 Cal. 4th at 1201-02. The “argument that the public has a generalized right 1o be

| informed [] cammed serve as a substitute [ov a showmy of speeific utility ol public access ta the

¢ information.” Mercury fnferactive Corp. v, Kletn, 158 Cal. App. 4th 60, 15 (2007)

Hure, the balance overwhohmmely Givors minimally redacling the tawdry delsls of Mr
Broidy's purporied intimale acis with plaintiff from the complaint. There is stimply no “public

, utifity™ in disseminating the “sexual and deeply personal,” Compl. q 20, details about Mr.
|

" Brotdy’s refationship with plaintiff, “[Vihe right of access applies onty to |} materials that are
relevant to the matters hefore the triz! cowt™ Overstock.com, fnc., 231 Cal., App. dth at 497, As
further explained below, plaintiff's salacious allegations do not form part of way claim in this
case. and they certainly do not relate to plaintiff’s claims against Mr, BRroidy, No one—icast of

all the public—benefits from knowing what kind of cancer Mr, Broidy fights, or whether he uses

| a condom. See Overstock Com. fne, 231 Cal. App. dth at 500 (holding that public nght of

access “docs not extend to irrclevant material,” and that “impcertinend, redundant or scandalous

1 matcral that 18 without legal elfcel .. . serves o negative rather than a positive role™); see also

United Sraies v. ,Ma'.rcheﬂ, No. 2:08CRI12S, 2000 WL 890074, at #6 (D. 1ah Mar. 8, 20110)

i (rejecting media’s requests for sealed records because disclosure was less likely “to add

"4 Media Interveners misleadingly suguest that Burkie v Burkle, 135 Cal. App. $th 1045, 1059
(2006), rejected privacy as grounds for sealing, Opp. at 12; it acrally holds only that a
constitutional ly protected interest, like any compelling interest, must be balanced against access,
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appreciably (o the public understanding of the 1ssues vhan it is 0 mercly appeal to more pruricnt

2 | interest in the caze™).

3 “LW]ithout proper public purpose or corresponding assurasnce of public henelit,” the

4 “public dissemination” of mlormation that “impinge|s) upon . . . precious privacy rights™ does
5 nol “serve the public interest” and only enables “commercial caploitation™ that “cater|s| to

& E prurient interests.” Application of KSTP Television, 504 F. Supp. 360, 362 (D. Minn, 1950

7 ¢ {denying news station’s requests to unseal records); see afvo Infted States v. Dimora, 862 F.

8 Supp. 2d 697, 709 (N3, Ohio 2012) (refusing to unseal records that would “appeall] only to the

o | siriosily and pruricnt interest of some members of the public”™). Unsealing lurid allegations

16 | dabout Mr. E!midy.‘s prostate caneer, sexual tastes, and plaintiff’s unintended pregnancy, among
11 | other things, would only “contribute (o the already sensatdonal and prurient atmosphere

12 || surrounding the case,™ and “serve neither the First Amemndment nor the interests of justice.”
13 || Flagg ex rel. Bond v. City of Detroit, 268 FR.D. 279, 312 (E.In. Mich. 2010).
14 B. MMr. Broidy Was Nut Required To Declare He Would Be Harmed,

15 Lacking any authority that public disclosure of the intimate details of Mr, Broidy's
16 | bedroom is necessary (o litigatc a contract claim, Modia Interveners argue that the Court cannot

17 | determine that disclosure ol these allegations 1s hanmtul because Mr. Broidy did not submit a

18 stalement saylng so. Op]J al 9-10. As a threshold matter, this requiremcnt docs not apply (o the
19 allegations here, as Lhey are not “submitted as a basis lor adjudication.” see Overstock com, Inc.,
20 7, 231 Cal. App. 4th al 494, Moreover, Mr. Broidy was not, and is “not required fo state the

21 obvious in a declaration™ and explain “that [h]e would be personally embarrassed o have”™

a2 allegations that he has communicable genital herpes, masturbates, and emoys skull fucking

23 ¢ “copicd into court records.” Oipe, 211 Cal. App. 4th at 1070, The evidence of harm iy the

24 alfegations themsetves, The California Civil Code and common law have long considered

25 | cerlain allegations- ~including those levied in tlas case—so pernicious that their uticrance alone
26 I is inrious per sz, E g, Cal Civ. Code § 46 (enumerating uilcrances- -1ncludimg thoss uI.la:gi.ng
27 “mfectious, contagious, or loathsome diseasels].” as well as those that “impuote .. .o wanl ol

28 || chastily™—as among the kinds of accusations “which. by natural consequence, causfe| actual
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damage™); see also Restatement (Second) of Torts § 572 (*One who publishes a slander that

| imputes to another an existing venereal disease or other loathsome and comomnicable discasc is

1 subject to Hability without proof of special harm.™).

Fhe cases cited by Media Interveners requiring detailed showings of harm occurred boih

i at @ later stage—when the maicrials were submitied for adjudication—and where the hanm was

nof sclf-cvident- e il wasn’L elear how or 1@ parly would actually be injured by disclosure.
*Where the harm s public disclosure of constitutionally prodected private informalion—ag it is
here—such showings are not required. .., Ohve, 211 Cal. App, dth at 1070 (“We regard

medical records as presumptively private, such that plaintiff was not required to state the obvious

1in a declaration....| The courls have] recopnized that medical records are constitutionally privale

and statuterily confidential™). Sealing iz {ully wartanted here,
. Scaling—Or Striking—Protects Contractual Privacy Interests.
In addition to the constitationally protected materials, plamtiil also allcmpls 1o dispumge

“and humiliate Mr, Broidy, and harm his Fumily, by pubhely deseribing vanous disgusting, false

allcpations he bargainod to koeop privale. These allerations also form #e part of her cause of

' action agamst any defendant,. Instead, plamtfl seeks 10 wse this Court to evade the settlernent
agreement’s conlidentialily provisions. The Court inslead should exercise its power to strike this
| maictial as irrelevand and improper. Cal. Code Civ. Proc, § 436(a). |

T the cvent the Court dw;s nerl strike tlns material, then it, too, should be sealed. Though

it iy rarc for a setilement agreement by 1tself to constitute an overriding interest supporting

| sealing, this is such a circumstance, See Cnivarsal Lty Studios, Inc. v, Super, Cr, 110 Cal. App.

4ih 1273, 1284 (2003); Mublicker Industrics, fneo v, Cohen, 733 E.2d 1059, 1073 (34 Cir, 1934,
I'The primary consideration Mr. Browdy reccived under the scttlement agl‘ctménl wats plaintifTs

. agreement not to speak publicly about her allegations agamst lnm. Compl. ] 26{b). He further

“hargained 1o avoid thiv very sitwation by requanng ihat all disputes be subject to confidenria!

| arbitration. See Mol 16 Compel Arbitration (filed Avgust 3, 2018} at 4. 'This is not a case wherc

7 | confidentiality was a “side 1ssue” or stmiply part of the bargain: it was the bargain. Making

plaimtiff s claims against Mr. Broidy public—in this public forum, in violation of his hargamed-

REPTY IS0 MOTION TOSTRTRE OR SLAL
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for agreement—yvitiates this consideration.

1. Plaintiff s Allegations Should Be Stricken.

Given the pratuitous nature of plaintift™s alleganions reparding Mr, Broidy, the most

| appropriale remedy 13 1o simply strike them. Mercuwry fnferactive Covp, v Klefn, 158 Cal App.
4th 60, 104 .35 (2007). Media Tnterveners argue that striking portions of plaintiff' s complaint is
| inappropriate because Mercury addressed striking exhibits to the complaint rather than the

| comptlaint itself. Opp. at §3-16. This argument is merittess. The Code of Civil Procedure

; expressly authorizes the Court to sirike “irrclevant, false, or improper matter insceted in any

! Pleading” Cal. Code Civ, Proc. § 436{a). Indced, this power ol the Calilomis courls 15

I Iongstamding, and has boen expressly und repeatedly rocognized 1o include the night 1o strike
allegations, Mercory, 158 Cal. App. 4th at 103-104; (heersfock.com, 231 Cal. App. 4th at 494,

Plainiil] was required only to state “the lacts {:UTIF;iil_LiLiﬂg [her} cause[s} of action, in
ordinary and voncise language.” Cal. Cods Civ, Proe. § 425 10{a)(1); Mercurne, 158 Cal, App,
dth ar 104 1.35. YVet, in her complaint, plaintiff instead includes namerous contentions—in

addilion to those discussed above—that are “entirely unnecessary™ to her claims:

Mr. Browdy “started 10 become violent and enpage in profoundly disturbing
behavior,” Compl. 9 3.

M, Brosdy "became increasingly violent and distirbing™ and “would not allow
[phaintiff] o date anyone else.” Compl. § 20(d}),

Nir, Broidy forbade plaintill lrom working 2o she would “be [nancially
dependent on biml” Compl, § 200d).

Mr. Broidy “admired Mr. Trump’s uncanny ability to sexually abuse women and
oot away with il Compl. 7 20{c).

Mr. Broidy “began io hurt [plaintifi] physically during their sexual activities.”
Compl. 9 20(1f).

Mr. Broidy “pushed {pluinti.ﬂ'] Lo diink excessively so that she would be more
compliant to his physical abuse,”™ Compi. 4 20{g).

Mr. Broidy demanded plaintifl get an abortion. Compl. €721, 27-28, 31,

Mr. Broidy “carried a gun his car, and [] told [plaintiff] that he had connections
who could make people disappear.” Compl, 22,

Mr. Broidy vigorously dentes all of these allegations. But regardless of their veracity, they don ™t
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1| befong in pluintiffs compiains. As detailed further in Mr. Broidy's Reply in Support of His |
2 i Separate Motion to Strike at 0-9, these allegations form no part of plaintiff’s cause of action
3 l apainst ey defendant. Plaintift' s sobe claim apainst Mr. Broidy is for money damages bhased on
4 | his nwon-payment of a contraciual obligation she claims is due. Plamtiil sues Mr, Avenat [or
5 i! purportedly conspiting to publish the details of the seulement agreement. And she sues her own
& lawyer [or publishing the settlement agreement, for failing o give her legal paperwork, and for
T |I allegediv persuading her to sign the settlement agreemcnt despite its inclusion of an atorneys’-
8 i eves-ondy provision and a liguidated damages clause she now distikes, See Compl, 4 56-62, 63-
O | 68, 69-72, 75-84, 93-95,
10 : None ol ihe challenged, pratuilous stalements are relevant 1o proving or disproving anp of
1 | these cluims, While a [ow-- though o mosi—rtelate to #he olaims she refeased through the
12 | setilement apresment with Mr. Broidy, the validity of thal setlernent 1 nol at 1ssue in this
13 | lawsuit. In faer, planillexpressly affirmes the selllermnent, and seeks 10 enforce the scitlemenl.
14 : She does nat contend the .payment amount—>S1.6 million—uwas not fair consideration. To the
15 contrary, she acknowledges the payment was “substantial™ and, under oath, ﬂfﬁrms.that she
.1 6 E; expressly agreed to settle her claims in return for that sum. Compl. ¥% 6, 26.°
17 l The intimate details of Mr. Broidy’s medical conditions and purported sex acts are
18 'I BNecessary in every respect to the 1'¢s.nluticrn of this case. ln this circumstance, the inexorable
19 : conclusicn is that plaintiff’s #eaf reason for including all these statemcents is to have this Court do !
20 ': what she eannot—publicize her underdying dispute with Mr. Broidy. This is wholly improper. |
21 [ The allegatons should be stricken.
22 | 2. Flaintill’s Allegations Shounld Be Sealed.
23 Ewen in-the event the Court were w deternune that somc small portion of the allepations
24 || do relate to plainttls claims (and they don’t), the Court should scal them, As planti[T
25 | acknowledges, her bargain with Mr. Broidy was that the parties would agree 1o mutual releases
26§ inretumn for the setllement payment ard her agreement to keep her relationship with him
27
o 1s Media Interveners’ assertion that the “heart of the action” is Mr. Broidy’s relationship with
| plaintiff, see Opp. at 18, is wrong: the case is about the breach of the seftlement agreement,
LATHAMAATK IR T 7 T e e ~ REPLY T80 MOTTON TO STRIKE OR SEATL
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 confidential. Compl. ® 26, This confidentiality provision was essential to the agresment,
protecicd nol only by a reguirement lor conlidential arbitration, bat also by a vigorous liquidated
damages provision and an attorneys™-cyes-only provision. Compl. 1% 26, 50, 51.

While a confidentiality agreement js not normally sufficient, in tlself, 1o wanant sealiyg,

it is 50 here, for two reasons. First, as explained above, the alfegations in the complainl are o
“submitied tor adjudication,” and thus are not subject ta the stringent sealing requirements

1 cspouscd in NBC Subsidiary, Sceond, this is the case suggested by NBC Subsidiary and by

| Publicker where “unbridled disclosurc of the nature of the controversy would deprive the litizant

of his right to enforce a legal obligation.™ Pubdicker, 733 F.2d a1 1073-74. Once the Court

i makes the atlegations public, Mr. Broidy loses the enire value of his bargained- [or agreement,
|

| Fven if the Court thercafter orders the claim to arbitration, Mr. Broidy would be lorced ino the

2 ; public fight he ok every possible step—and the parties agreed—t¢ avoid. The Court should not

permit this unfair result, particukarly given the tangential nature of plaintiffs allegations. See,
: e.g., (hve, 211 Cal. App. 4th at 1070 {protection from disclosure is “particularly™ appropriate
“whete the information is only ;‘tangcntiallyf related to the litigation™),

1V. THERE IS NO “STRONG PUBLIC INTEREST” IN DISCLOSURE.

Media Inlervenets® final argament-—that the challenged statements somehow implicate a

- “heightened” public intercst because they relate 1o “public policy ramifications™ s simply
| false. The majority of plaintifl™s complaini—including «f her allegations regarding the
i purporiedly unconscionabie tenns m the setlement agreement—-is publie. All that remains

under seal are the alleged intimale details of plaintifT s relationship with her former bover, That

i is not a matter of public pohcy, or public concern. To the contrary, it iy a maltet that has becn

repeatedly recognized by the highest courts to he private, and worlhy of constilutional prolection.

| Dated: Augst 30, 2018 LATHAM & WATKINS LLP
|

Marvin 8, Putnam

! Tessica Stehbins Bina

| p
| xgafﬂ'{ﬂf: -

Jessica Stebbins Bina
Allonneys [or Specially Appoanng
Detendant Tliott Broidy
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PROOFE OF SERVICE

email address is jeeah.yang @lw.com.

REFERENCES THERETY(}

following individuals on August 30, 2013:

1 am cmployed in the County of Los Angeles, State of California. T am
: over the age of 1§ years and not a party fo this action. My business address is Latham &
Watkins LLP, 355 South Grand Avenue, Suite 100, Los

ngelss, CA 90071-1560, My

On Awgust 30, 2418, I served the following document described as:

t  SPECIALLY APPEARING DEFENDANT ELLIOT BROIDY’S REPLY
 MEMORANDUM IN SUPPORT OF HIS MOTION TOQ SEAL OR

| ALTERNATIVELY STRIKE SENSITIVE AND IMMATERIAL PORTIONS OF
THE COMPLAINT (REPLY TQ MEDIA INTERVENERS’ 8-24-18 OPPOSITION)
— FILED CONDITIONALLY UNDER SEAL PURSUANT TO COURT ORDER
DATED JULY 6, 2018 PROVISIONALLY SEALING COMPLAINT AND ALL

by serving a irue copy of the above-described document in the following manner:

BY GVERNIGHT MAIL

The above-described document was transmitted via overnight mail to the

Michael J. Avenatil

AVENATTI & ASSOCIATES, APC
320 Newport Cenler Drive, Suite 1400
Newport Beach, CA 92660
maveratii@caganavenalii.com

et =

Peler K. Stris

Elizabeth R. Brannen

Dana Berkowitz

Kenneth J. Halpem

John Stokes

STRIS & MAHER LLP

T25 §. Fisueroa Streel, Suite 1530
Los Angeies, CA 90017
peter.stris @strismaher.com
elizabeth. brannen @strismaher.com
danpa. berlkowitz @strismaher.com
ken halpern@strismahcr.com
ichn.stokes @strismaher.com

"Shaun P, Martin

USD SCHOOL OF LAW
5998 Alcala Park

Warren Hall 109C

San Diego, CA 52110
smartin®@ sandiego.edu

Paul 8. Berra

BERRA LAW

3806 Waring Ave,, #3
Los Angeles, CA 90038
panl@herralaw.com

foregoing is true and correct.

I declare that I am employed in the office of a mmember of the Bar of, or
| permitied to practice before, this Court at whose direction the service was made und
‘| declare under penalty of perjury under the laws of the State of Califorma that the

LATHAMSWATKINGw
ATTORHIVE AT by
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L " Bxcculed on August 30, 2018, al Los Angeles, California,
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