ETRIS 22355 FIGUERDA 5T. 8TR 234

MAHER,LDS ANGILES Ca 50017

16

12
I3
14
15
16
17

19
20
21
22
23
24
25
26
27
28

STRIS & MAHER LLI'

PETER K. 8TRIE (85BN 216216)
peter.strisf@strismaher.com
ELIZABETITR. BRANNEN (SBN 226234)
clizabeth brannen@strismaher.com
DANABLERKGWITZ (SBN 303094}
dana. berkowitz{strismaher.com
KENMNETH I HALPERN (5BN 187663}
ken.halpern(@strismaher.com

TOIIN STOKES (SBN 310847)
john.stokes@strismaher.com

725 South Figteroa Stroct, Swile 1830
Los Angeles, CA 90017

T: (213) 995-6R00 | F: {213) 261-0299

SITAUN P. MARTIN (SBN 158480}
smartimi@sandiego.edu

3998 Alcala Park, Warren Hall 109
San Diego, CA Y2110

T: (6193 260-2347 | F: (619) 260-7933

Counsel for Plaintiff Shera Bechard

RECEIVED
AUG 24 2018

FILING WINDOW

SUPERIGR COURT FOR THE STATE OF CALIFORNIA

FOR THE COUNTY OF L.OS ANGELES
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DAVIDSON & ASSOCIATES, PLC, a
professional Heviled labilily comipany; and
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Plainii{t’ 8hera Bechard hereby opposes Defendant Ellioll Broidy's Motion to Strike, filed
Angust 13, 2018, The Malion o Sirike should be denied in its entirety notonly because it is massively
averbiroad, but also bacause it seeks o sirke relevant allegations in the Complaint.

STATEMENT OF FACTS

Diefendant Broidy tres mightily to claracterize the Selement Apreement as an offort to
ablain money from him in return for keeping his allair eonfidential, and then claims thal he did not
receive the bencfit of his alleped bargain once his affair became public. But that is simply vnirue—
confidentiality is nol the reason Broidy settled with Ms. Bechard {ow $1.6 nullion. {Cf. (0’ Conncll
Decl,, Ex. A (actual hush agreements negolisted by Broidy's attorney, Michael Cohen, on behal (ol
far richer indivichal, Donald Trump, were merely $130,000 and $150,000 to Stormy Daniefs and
Karen McDougal, respechively).)

Rather, as the Comptaint properly and accurately alleges, Broidy promised to pay this amount
as a seitlement --a settlement he promptly breached—boeanse he:

»  Repeatedly sexvally assaulted Ms, Bechard (Complamt, ¥ 20) (Cf. O’ Connelf Decl,,
Ex. B ($45 milltom judgment for Los Angeles victim ol sexual assaiti));

» Repeatedly had sex with My, Bechard when he kiiew he had commmicable geniial
herpes and licd to Ms, Bechard about not having it (Complaint, §Y 3, Z065) (CF
O Comell Decl., Ex. C ($6.7 million judgment i herpes Lawswat) ),

o Got Ms, Bechard drumk, relused to use birth control, and impregnaled her withond her
conscnt {Complaint, £ 20, 22, 25 {allorneys to agreement calculated present pet valus
ol Broidy™s anticipated child support payments over 18 vears));

¢ Told Ms. Bechard he loved her and would financially suppaort her {Complamnt, ¢ 2,
200(b}) {Cf. O Connell Decl,, Ex. T (T.os Angeles palimony award of $84 million}};

» Repealedly abused Ms Bechard, a domestic pariner (Complaint, ® 3, 20) {Cf.
(’Cannell Decl., BEx. E ($21 millon award)); and

s (Uperced Ms, Bechard into having an abortion, and then told the world (and the Fall
Street Jownal) that he did no such thing and that the abortion was instead Ms.

Rechard’s wulateral decigion (Complaint, € 21-22, 27-28),
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Liecauss these facts depart fram the false narrative that Broidy astempts to spin (both in court and in
his multiple press releases to the public), Broidy's lawyers now seck to strike these facts trom the
Conplaint

These factual allegations nonetheless cannot and should not be siricken, because they are
relevant and properly pled. They directly refute Broidy's false characterization of the factual record
and the basis Tor lhe Settlement Agreement. They dircelly respond to Broidy's false assertions -
repcated again in his Motion Lo Strike (Mot at pp. (:6-9, 1(h10-11—that the Selliement Agreement
was nothine more than vet another “shakedown™ of Broidy by Ms, Bechard, as opposed to what it
gemally was: a monetary seltlement of Taciually valid clamms,

Finally, these facls are indisputably directly relevani to Ms, Bechard’s claims thai assexl the
malpractice of her attorney, Defendant Davidson, in having her waive her claims against Broidy—
claims supported by these amply pled facts  -in an abswediy onc-sided and inadequate agrecment that
Broidy and Mevvidson refused 1o lel her read. (Complaing, T 82-92 {usserhing legal malpractice claim
against Davidson for inducing her to sign agreement with inadequate consideralion alongside “lerms
to which no properly informed clicnt in Ma. Bechard’s position wonld agree and which no reasonable
counsel Tor Trer would recommmend™) )

To prove Davidson’s malpractice, Ms. Bechard is required Lo plead and prove (1) whut hey
claims apainst Droidy were actirally worth (the “case-within-a-casze™), and (2} what Davidson knew
facluaflly aboul those clams. {(Marshab v Sallesteros (1999 72 Cal Appdth 1514, 1518-19
1 (Marshak).) The portions of the Complaint that Brondy seeks Lo sirike as purpartedly “irrelevant” do
precisely that: they plead and prove the value of Ms. Bechard’s claims apainst Broidy as well as the
facls that her attomey, Davidson, knew about those canses of actiom. These facts ave relevant and trac.
The Motion to Sirike should accordimgly be denied.

LEGAL STANDARD

Code of Civit Procedure scetion 425,10 requires a complamt to melude a “statement of the

{acts constituding the cause ol action™ (Code Civ, Proc., § 425.10.) The complaml must [irther Pset

forth the essential facts of his case with reasonable precision and with particularity sullicient 1o
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acquaint a defendant with the nalure, source and extent of Tag canse of action.” (Youngman v Nevade
Tre Dhst. (1969 70 Cal 2d 240, 243))

Code of Civil Procedure scetion 436(a) authorizes the striking ol “irefevant, false or
improper” matters pled in violalion ol section 425, 1Fs particularity requirement. (Code Civ, Proc.,
§ 436(a).) By contrast, when a factual allegation is relevant or essenlial to a canse of action, it is an
abuse of diseretion o sirike 16 from the complaiat, {Clements v TR Bechiel Co. (1934) 43 Cal 2d
227, 242 Owuiroz v, Severth Ave, Crr (2006) 140 Cal App.4th 1256, 1281 (Onirez).)

lurthermore, any motion to strike must speci Geally wdentily cach portion of the pleacding to
be siricken and support the steiking of each such portion with particularity, (Triodvne v Superior
Court (1966} 240 Cal App.2d 336, 542 (Trodvne).) And where a motion correctly identifies some
jrrelovant matters, but is “so broad as to include relevant matters, the motion shonkd be denied in its
enlirety.” (Jhid.; sce also 1l v Mrather (1958) 158 Cal.App.2d 818, 823 (7fil) {*The words appear
in commection with ofher malter clearty irelevant, but as the motion to strike was so broad as o
include relevant matter, the motion should have heen dended in #ts entirety.”).)

ARGEMENT
I. The Mution To Sirike Shonld Be Denied Becaunse The Allecgations At Issue Are Relevant

To Ms. Bechard®s Claims.

'The Court should not strike Ms. Bechard’s allegations #f they arc relevant to one or more of
Rer legal claims. (Cuiroz, supra, 140 Cal.App.dth at p. 1281, Fill, supre, 158 Cal App.2d atp. 823.)
Broidy does nol cite a single case thal holds otherwise. In Cherstack com v Galdman Sachs (rroup
{2014y 231 Cat.App.dth 471, the Courl of Appeal recognized only that the trial court could have
stricken “thousands of pages . . . which [ plaintiffs] never cited gnd which were irvelevant to the issucs
raised.” (Id alp. 500, emphasis added ) In Mescwry Interactive Corp. v Klein (20073158 Cal App.4th
60, the Court of Appeal held only that the irigl court could have stricken cxhibits and quotations in a
complaint that were “entively nnnecessary” (Id atp. 104 035, emphasis added .} Finally, ive v Fox
(2012) 211 Cal. App.4th 1036 mercly affirmed a sealing order thal covered medical information only
“tangentially relaled (o the lligaton™ (fd at p. 1070)) By contrast, beeause the allegations in the

Comptaint that Broidy seeks to stike are relevant, they should not be stricken.

I S b N
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A. The Allegations OFf Ms. Bechard’s Complaini Are Relevant L'o 1ler Claims.

Tellingly, nowhere i his Motion 10 Sutke does Rroidy discuss with particalariy the
individual portions of the complaint he requeats be stricken. Instead, there is only a single paragraph
in Briady s entire cleven-page memorandum (at pp. 7:23-8:6) that describes these allegations at all—
a descriplion (hal is not only al an extramely high level of generality (“sexual ustory, bealth, and
romantic relationship with plaintiff=), but that also dees not cven mention, cite, or discuss the vast
majority of the factwal allegations in the Complainf that Broidy's motion deminds be stricken. (Sce
Mot at pp. 7:22-8:6 {(mentioning paragraphs 3, 20 and 22 of the Complaint but entirely omiiting any
reforence to or discussion of Paragraphs 2, 18, 19, 20(a), 20(e), 200y, 21, 26, 27, 28, 31, and 33 of
the Complant, cach of wlich the Notice of Motion demands be stricken).

The lwilure Lo discuss with particalarity cach of the allegations that Browdy requests be stricken
is sufficient by ilself 1o compel the denial of his motiom. (Fiodyme, sipra, 240 Cal App 2d al p. 542}

Morcover, on the merits, sach of these allegations 13 relevant to ane or more of the causes of
action alleged in the Complamnt. Ms. Beelward hereby performs the task that Broidy was required {but
deliberalely lailed) 1o do m his molion: discuss these particalar allegations with particularity.

Parasraph 2: Broidy seeks to strike the portion of Paragraph 3 of the Complaint that alleges
thal *Broidy repeatedly said that be loved her [Ms. Bechard] and would suppost her financially.” This
Taetwal allegation is nol only e, bul also supports Ms, Bechard’s assertion that her preexisting
causes of action against Broidy {e.g., for palimony) were valuable and that Davidson commilted
malpractice by convineing Ms. Bechard to give up these valuable clabns in a one-sided agreement
that no reasonable attorney wonld have endorsed given the value of those claims. (Sce Marshak,
supra, 72 Cal. App.dth al pp. T5T18-19 {fnoting that a parly asserting legal malpractice musl plead aned
prove facts supporting the valuation of the underlving case that was settled).) Tellingly, Broidy's
hlemorandum of Pomls and Acathorities nowherve mentions Paragraph 2 cven though hus Notiee of
Motion demands ihat these relevant lacls be stricken.

Paragraph 3: Broidy next secks to strike the portions of Paragraph 3 of the Complaint that
allege hoth his repeated physical violence towards Ms. Bechard as well as the fact that he “had sex

wiih. Ms, Bechard without lelling her that he had genilal herpes.” These luets are again directly

7
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relevant to the malpraciice cause of action and valuation ol the underlying case-within-a-case. (See
supra (noding $21 million and $6.7 million verdicts for domestic violence and herpes exposure,
respeetively).y They also provide relevant background to the negotiation and execution of the
setilemont agroement at issuc.

Paragraph 18: Broidy nexl secks to strike the portion of Paragraph 18 that says that “Broidy’s
behavior had become destruchive,” bl nowhers docs his Motion to Strike even mentiom {his
altegaliom or describe its alleged infirmity, Regardiess, this troe statement is again relevant to the
valuation ol Ms. Bechard’s casc-within-a-case against Broidy, as well as the violeat backdrop of
Broidy and Davidson's atlempl 1o compel Ms. Bechard to apree 1o the one-sided {ems of the
Settlement Agrecinent.

Paragraph 19: Broidy next secks to strike the porlion of Paragraph 19 that says that Davidson
reviewed “voluminous text messages, tneluding photographs™ when he handled My, Bechard’s case
and advised her to settle. The Motion tov Sirike again nowhere mentions this parlicular laclual
allegation or why it 1s in any way purportedly improper, moch less how this allepation about what
Davidson did could possibly harm Broidy. In any evenl, what Davidson knew about Ms. Bechard’s
case i3 indisputably relevant to her claims agaimst him for malpractice and bis fiduciary hreaches
when he disclosed to Avenarti the confidential information he obtained from his client.

Paragraph 20(a): Broidy next inexplicably seeks to stiike Paragraph 200a), which states {in
its entirery) that “Ms. Bechard first met Broidy as a restaurant in 20713, Broidy was obsessed with
Playboy Playmates, and became very mierested in Ma. Bechard, who was a two-thne Playboy
PMaymate of the Month, Before fong, the two were in an intimele sexual relationship.” Yet the Motion
to Strike (again) nowhere mentions (his allegation or explains why il is purporiedly trrelevant or
hutrns Broidy.

Swely the first sentence—abount first meeling Broidy in a vestaurant --will not result in
Broidyv's public ridicule, and #is also trae {(as well as an entirely proper background lwet). The seeond
seifence is similarly proper: indeed, most of it merely conecrns Ms, Beclard, and states (again,
truthlully) that she was a two-time Playboy Maymate of the Month. Why the public should

purportedly be shielded from that portion of the Complaint remaing a myslery. Finally, Broidy secls

8
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i sivike the last sentenee of Paragraph 20(a), which allcges that Broidy and Ma, Bechard “were inan
inlimale sexual relationship.” But this is not only relevant backdrop and refevant Lo the case-wilhin-
a-case, but it iz also something that Drotdy himself has already Aimself repeatedly adminted to the
press. (See, c.g., O'Connell Deck., Hx, I0)

Moreover, (his same fact 15 also ropeatedly mentioned in other poritons of the Complaing Chal
Droidy does not seck to strike. To take bul one example, Paragraph 18 alleges that Broidy impregnatec
Ms. Beclard, a faet that Broidy admits is properly pled and will remain in the Complaint, Browdy's
nnpregnation ol My, Bechard would be Cadrly difhicull Lo aceomplish absent a sexual velationsiip
between the two. Paraoraph 20(a) should nol be stricken.

Paragraph 20(b): Broidy also secls to strilee Paragraph 20(b), which describes (1) the “both
sexuad and deeply personal™ relationship between Ms. Beehard and Broady, (2) that Rroidy “lold Ws,
Rechard that he loved her, and said that he would financially support her,” and (3} that Broidy and
Mz, Dechard called each other “daddv® and “mommy.™ These facts are directly relevant to, and
provide strong support for, the valiration of Bechard’s casc-within-a-case claim for palimony. M
Bechard has pled, and her Complaiant properly sets forth facls to prove, that no reasomable altormey
wonld have advised her 1o setile #e paorficular claims that she had againsi Broidy for the
consideration she rocetved, particularly alongside the oncrous and unconscionable terms inserted by
Broidy and Davidson in the Seltlement Agreement. Beeause these facts ave rie, and are relevant to
al teasl one cause of action, they should nol be removed from the properly pled Complaint.

Paragraph 20{c): Broidy secks to strike Paragraph 20(c), which again states facts that plead
and prowve the close relationship between Broidy and Ws. Bechard, including that Ms. Bechard saved
Broidy’s Tife by comvincing him i be screened [or prostate cancer. Thal s nol only relevant
backaround, but also relevant to and supportive of her case-within-a-case palimony claim.

Paragraph 20(dy: Browdy next sceles o strike Parageaph 20(d), which stales Tacls thart typify
fhe type ol domestic vinlence {that Broidy inflicted upon M. Bechard (e.2., his physical violence and
intense jealousy) and his “insist[ence] that [Ms. Bechard] be financially dependent on him.™ Thosc
properly pled facts are not only relevant backdrop, but are also dircetly relevant to the pleading and

rrocd of Ma. Bechard s case~within-a-case cluims against Broidy (or domestic violence and palimony,

":}'
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(Compare supra (noting $21 and $84 million verdicts, respectively, for such underlying claims), with
Scttlement Agreement (paving 1.6 million alongside unconscionable terms to whicll no reasonable
altorney wonld reeonunend assent).)

Paragraph 20(c): Broidy also seeks to sirike Paragraph 20{c), but his memorandum again
nowhere mentions, cites, or discusscs this portion of the Complaint. Paragraph 20(c) describes the
physical and emouonal domestic violence that Broidy deliberately infticled om Ms. Bechard,
incliding the facl that Broidy (1) repeatedly sexually assaubted Mz, Dachard, and (2) began to
deliberately hurt her during sex. These facts plead and prove Ms. Bochard's underlying casc-within-
a-case against Broidy and are dircelly relevant thereta. Broidy is no di MTerently situaded than any other
perpelrator of sexual gssanll; the reality of whatl he did is properly pled.

Paragraph 200(f): Broidy next seeks to strike Paragraph 20(1), whicly allepes comments that
show the close pergonal relationship between the partics ag well as alleges that Broidy deliberalely
had ses with Ms, Bechard (and refused to use prodeclion) despile his knowledge that he had
communicable genital herpes, “a fact Ms. Bechard learned only when Breidy told her years after their
sexual relationship began.™ These facts arc apain dircetly relevant to the pleading and proot of Ms.
Bechards case~withimn-a-cuse palimonty and fntentional mMetion canges ol action. (See syprg (moting
$84 milhion and $6.7 million verdicts for these palimony and herpes claims, respectively).)

Paragraph 20(g): Faragraph 20(g) is vet another portion of the Complaint that Broidy secls
to strile but that his memoranduwm never eites, discusses, or nwentions. Lhis paragraph alleges {as do
other paragraphs thal Broidy does nol seek (o strike) that Brotdy got Ms, Bechard pregnant and that
he did so by getting Ms, Bechard drunk. These already-public facts are relevant to the valuation of
Ms. Bechard’s casc-within-a-case, as well as relevant bacledrop to ihe congideration set forth i the
Settlement Agreemenl (which was discussed as reflecting 18 yvears of child support for the resulting
pregnancy). These allegations should not be struck, much less as the result of a motion and
memorandum that nowhere meations or disensses this portion of the Complatnt.

Puragraph 21: Maragraph 21 is another poriion ol the Complaint that Rroidy seeks o strike
bul never discusses, mentions, or cites. This allegation asserils that Ms. Dechard became pregnant,

told Broidy, and that while Broidy was initially supportive, “he quickly changed his lunc and began

— A
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demanding thai she get an aborlion, insiziing thal ‘nobody can know.”™ As discussed above, these
pregnancy-related allegations are again divectly relevant to valuation,

Moreover, Broidy’s attempt to silence Ms. Bechard is this regard is particularly hypocritieal,
as 1L 8 Broddy (nol Ms. Bechard) who has elected to pablicly disclose this 13sue, ropeatediy telling
the press and public {{alsely) that he had nothing whaisoever to do with any decision aboul whether
tor keep the baby. (Sce, ¢.g., O Connell Decl., Ex. I.Y 'To add further injury to his public falaehoods
regarding Ms. Bechard, Broidy has algo repeatedly threatened w sue Ms. Bechard for $4.8 million in
liquidated damages if she ever tries 1o refute his false public claims thal he had nothing Lo do with the
decision to have an abortion. Ma. Bechard has rever rev&aled.this issue to the press or made the routh
public; by contrast, Broidy continues 1o misrepresent the truth every chanee he gets. Broidy's etfort
to (once again) silence Ms, Bechard—this time, abowt a matter that he himself disclosed 1o the press—
is particularly salling, Berardless, these factual allegations are direcily relevanl, true, and properly
made in the Complaint,

Paragraph 22: Broddy also seels to sl Paragraph 22, which alleges troe facts about
Broidy’s domeslic violence, his statements o Ms, Bechard thal “he had comeclions who could make
people disappear,” and Mas. Bechard’s pregnancy and mental state. These facts are relevant
hackground to the exceution of the Scttloment Apreement, the valuation of Ms. Bechard’s casc-
within-a-case againsl Broidy, and the lacioal basis for Davidson®s ability was able to persuwde My,
Bechard to accept a settlement that, as pled in the Complaint, no reasonable lavver would recommend
and no reasonable client wonld accept.

Paragraph 26¢x): Broidy alsu inexplicably seeks (o strike the final clausc ol Paragraph 26{u),
which states in its entirety that “Davidson lold [Ms, Bechard Lhat} Broidy had said he was broke and
wirllld have to borrosy the funds. ™ Broidy’s memorandum again nowhere cites, mentions, or discusses
this portion of the Complaint, Moreover, what Davidson said ahout Broidy hardly places Broidy m
disremrte. In any event, it is directly relevant 10 what Davidson knew, how he wronglully persuaded
Ws. Bechard to sign a settloment agrecment without adequate financial security, and how he

committed legat malpraciice. These tacts are properly pled.
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Paragraph 27: Broidy scels to strike Puragraph 27-- swhich says nothing af all shout
Brotdy—agam wilhool anywhere mentioning or discussing this portion of the Complainl, Faragraph
27 is, yet again, all about Ms. Bechard and Davidson, and reveals nothing about Broidy. Paragraph
27 states, in its cntirety: “Not being paid to have an abortion was important to Ms. Bechard, She told
Davidson that while she considered having an ahortion, she wanted to keep her baby. Indeed, she had
already begun to purchase baby supplies and had seen a neonatal specialist to ensure medication she
was taking would not adversely atfect the child.” There ia abaolutely no basis for Broidy to sceld Lo
have siriclen these tacts abont My, Bechard and hey afiorney, and what these imdividoals knew and
intended ai the time. These facts are relevant and, in any event, do not even mention Droidy.

Paragraph 28: Paragraph 28 is similar to Paragraph 27, and discusscs conversations betweesn
Ms. Bechard and Davidson aboal having an abortion. Again, nowhere in his Motion lo Strike does
Broidy even allempl lo explain why these faciual allegations are improper. These facis are indeed
relevant to Ms. Bechard’s clabms agamnst Davidson and also provide backdrop to her sionature on the
Settlement Agreement. Morcover, they do not barm Broidy; c.g., the fact that Davidson told Ms.
Bechard that she shoutdn’t hive Brondy's kid beeanse Davidson thonght “the man |Broidy] looks like
a toad” speaks volumes about Davidson, bur hardly gives Broidy a basis for a motion to strilce.

Paragraph 31: Broidy secks to strike almoat all of Paragraph 31 of the Complaint and ved,
apattl, noswhere cven maontions this parportedly “improper™ allegation m bis memorandum. This parl
ol the Complainl praperty alleges that Davidson conveyed threats to Ms, Bechard and that she gave
Diavidson medical records that confirmed her pregnancy, These facts arc all about what Davidson
knew and sad, and are thus directly relevant to Ms. Bechard's elaims agamst Tim (and, again, arve nol
!ahnut Broidy). There is no basis w0 strike these porbions of the Complaini, much less (o do so sub
silentio. They are relevant and properly pled. (Parenthetically, the real reason Broidy wants this part
of the Complaint climinated 1s because he haw repeatedly told the press and public that (1) Ms.
Bechard may have heen faking her pregnamey, and (2 that he asked her for madical records but never
received them—both statements that are flatly untiue statements and that are disproved by the

portions of the Complaint he secks to strike.)
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Paragraph 33: The final portion of the Complamt that Brondy sccks to strike— Paragraph
33—iypifies ks moton. This Courl will search i vain for any mention of Paragraph 53 in Broidy's
memorandum, instead, it appears solely in his Notice of Motion®s list of paragraphs ta be striclkon.
1he part of Paragraph 53 that Broidy demands be stricken says something that i3 wdeniably accorate,
and veads, m Ilw entirely: “The Setilement Agreement also contains deliherately Talse slatemenis
designed exclusively to benefit Broidy. One of the statements signed by Ms. Bechard, for cxample,
claims that she never had an affair with or was impregnated by Browdy™

Tt bears repedition that Broidy has repeafedly admitted in public thal he had an alfair wilth Ms,
Bechard., Moveover, the Settlament Agreement indisputably decs in fact contain the contractial
provision at issue: one that required Ms. Bochard to sipn a statement containing a deliberate lic—and
one that Broidy knew fall well was a He—that falsely agserted thal Ms, Bechard and Rrotdy never
had an alfair. Broddy wndoubtedly does nol want this Courl to know ihat he drafted a Settlement
Agreement that contained a knowing falzehood deliberately desipned to deccive and that he insisted
upon this wholly improper clanse as a condition of any seitlement.

But he indisputably did so. Those ellorls by Broidy o dehiberalely deceive others, and o
manulaciure documents that confirm that deception, are indisputably relevant to this action. It speaks
volumes about Broidy®s character and credibility, It ks dircetly relevant to the Scitlement Agrecment;
indced, 1t i3 an dctuad part of (he Settiement Agreement sought to he enloreed in this action and that
Broidy claims Ms. Bechard breached. And the presence of this portion of the Sertlement Agreement
is directly relevant to Ms. Bechard’s claims apainst Davidson, incloding her express allepation thal
no reasonable attorney wowld have recomiended or advised his client o sign the Seillement
Agreement al issue (e.g. 1o afltm the deliberate falsehood foisted upon bher by Broidy).

That Broidy secks to strike any reference to an acinal and undisputed part of the Settlement
Agreement itself, .md that he does so without even once mentioning this porbion of the Complaint ox
discussing iis alleged mmpropriety, Lypifies the reasons why his Motion {o Sirike should be denied in
its entirety. This Courl should not be required to conduct its own independent exatnination of cach
portion of the Complaint to determine its propricty, without even the mention or discussion of these

particilar portions by the moving party. Nor shouald Ms. Bechard be forced—as she has been—io do
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ihis task horself, bereft of any purported justification advanced by the moving papers and merely
awailing whatever unknown argumenls Broidy nigli eventally advance in a reply brief.

The portions of the Complaint al tssue are relevant, moreover, Brondy has failed o satisly his
duiy of demonstrating with particularity the purported unpropriety of each of these particolar factual
asseriims. The Motion lo Strike showld accordingly be denied i its entirety.

B. Broidy’s Motion To Strike Ts Demmmstrably Overbroad.

At a bare mimmum, at least seme of the factual allepations discussed ai Tength above ave
relevani to one or more ol Ms. Bechard’s claims. This is especially true for the vast majority of the
factual allegations that Broidy seeks to sirike, which he does nol discuss af alf m lus supporting
memorandum. (See, e.g., Complaint, § 20(a} (alleging that Broidy bad sex with and got Ms. Rechard
pregnant, & relevant fact and one pled elsewhere in the Complaing); & at 4 27 (asserting facts about
Ms. Bechard™s inilial desire and atlempt to supporl a chidd); fd at ' 53 (alleging the acmial provisions
of the written Settlement Agreement at issued; ol Motion Lo Shike (requesting that these allegations
he stricleen but nowhere discussing or citing them?.)

Even if Brndy has correetly identificd serme portions of the Complaint that might properly be
atruck, when that motion is “so broad as Lo mclude relevant mallers, the motion shosld be deaied in
its entively.” (riodvne, supra, 240 Cal.App.2d 536, 542, emphasis added.} Culifomia courts have
repeatedly, and properly, applicd this principle to deny motions to strike. (Sce, e.g., Hil supra, 158
Cal.App.2d 818, 823 (relusing {0 sbike admiltedly irrelovant malerial becanse the moving party alao
requested the swriking of other relevant allegations).)

This salutary principle is particularly appropriate here. Broidy’s expansive and overbroad
rmotion 1o strike should be dented in its entirely.

C. Detendants Have Conceded The Relevance OFf The Allegations At Tssuoe.

Az dizcussed above, the factual allegations at issue are all highly relevant to whether the
selllemnent agreement that Davidson recommended to his elient was advisable, and whether it was in
her best interest or merely his own, The Seillement Agreemenl had widespread eflects on Ms,
Bechard™s 1cgal rights, It required Ma. Bechard to release the entirety of her claims against Broidy—

Tiwr sesual assanlt, palimony, domestic violence, cxposure to herpes, cte.—including all known and
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unknowm claims she had agamst him, (Complame, 9 26.) The Agreement neluded a confidenliality
clanse that required her to remaln silent. (f#5id) And the Agreememt imposed substantial penaltics on
Msa. Beehard—but not Broidy-- for any breach of confidentiality, including $4.8 million i liquidated
damages. (Complaint, €51.)

Whether a lawyer of ordinary skill and care would have recommended that his client sign this
agreement, and whether a $360,000 foe would be warranted, is umpossible to answer without an
understanding ol the underlying lacts ol M. Bechard’s claims against Broidy. Indeed, while Broidy
argues these facts are irvelevant in one breath, in another, he admits these facts were at the heart of
the partics’ contract. {Sce, c.p., Mot atp. 15:18-19 (arguing that keeping the allegations at issuc secrct
way the “enfire puarpose ol the Scltloment Agrecment™). )

Davidson has shmilarly confirmed thal these allegations are material. As his counsel bas made
clear, Davidson intends to establish that “Jh]clping his client fMs. Bochard] achisve a S1.6-million
sottlemeitt 1s @ pretiy impressive achievement gives the fucts of this case.” (O Comnell Decd | Ex. ()
emphasis added ) Indeed, Davidson's counsel has colorfully emphasized that point by sbdding “T mean,
she wasn't kidnapped,”™ thereby suggesting that M=, Bechard’s claims against Broidy were not
particularly scrious. (fAid } Davidson is entitled to require plaintff to asscet facts in the Complaint
agaimnst lim that plead wnd prove that the underlying chums against Broidy were valuable and worth
maore than the consideralion (plus unconscionable terms) provided by the Seitlemenl Agreement. The
factual allegarions of the Complaint at issue plead and prove precisely that, and are directly rclevant
to the dispute between Davidson and Ma. Beehard abont whether Davidson commitied malpraclice
in recommending this agreement Lo his clienl.

D, At Worst, Fhe Pled Facts Justily Partial Sealing, Not A Motion To Strike.

To be sure, the Facts of Ms. Bechard’s undetlyving case against Browdy are disturbing, and # 15
unsurprising that Broidy would want lo hide [rom the public what he did. But the actval facts of what
DBroidy did are relevant and properly pled. Simply put, if Broidy didn’t want the world to knowr about
his scxnal assautt of tus domestie partoer, Ms. Bechard, then he should not have committed a sexaal

assauit, Ditlo for exposmg her to herpes and cach ol the other underlying facls alleged in the
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Cormplaint, which are (13 entively {rue, and (2) plead and prove the valuation of My, Bechard’s case-
within-a-case amainst Broidy.

In any cvent, cven 1if Broidy's destre for scercey could potentiafly warrant the scaling of some
allegalions, is 1o hasiy fo sfrike malenal gllegations from the Complaini. T he can prove {hat the
pabkic does not have a right to knomw what gocs on in legal procecdings, then Broidy may perhaps be
able to have a portion of this matter scaled. But Ms. Bechard i pemitted: --indeed, required—uo
Plead and prove the Tacws ol what Broidy did, the laels and valuation of her underiying ¢laims against
him, and why & reasonable attorney would not have settled her claims against Broidy for the
consideration set forth in the Settlement Agrecment. The Complaint does so. Those triae and relevant
facital allegations should thus not be exeised,

IL There Is No Other Basis On Which Tao Strilke Ms. Hechard®s Allegations.

Al Mz, Bechard®s Allegations Are Not “False.”

Browdy cluims thal some [actual allegations al issue wre “false”™ Bul o miatter i a pleading
may he stricken as “fadse”™ only when ils “Talsily or untruthfulness is revealed by facls which are
Judicially noticed.” (Garcia v. Srerline (1985 176 Cal.App.3d 17, 21.) Broidy’s boilerplate asscrtion
ol falsity does not cven supply evidentiary Tacts (which themsclves would still be insulhicient), let
alone the judicially noucegble lacts necessary 1o suppotl siriking on this basis.

B. Ms. Bechard®s Allegations Are Not “Scandaloos And Abuasive.”

Courts may strike “scandalous and abusive matter” that has “no possible relevance.” {fn re
Renelal! s Estate (1924) 194 Cal. 723, 731.) But ihe allegations hoeve are highly relevant for the reasons
discussed above, They are only “scandalous™ because ol the naiure of the subject matier, and any
resulting and legitimate privacy concerns can be addressed with seal procedurcs,

C. Ms. Bechard?®s Allegations Are Not “Tmproper.”

Finally, Broidy atlempis 10 simear Ms. Bechard by arguing that her pleadings are merely an
attempt 0 nse the court svstam to cxpose his private informatien. This is flatly untme,

First, imphcit in Broady's arewment s the sugpestion that this Court s less competent than an
arhilrator 1o keep comtdential mivrmalion private. But Califomia courls deal with sensilive and secret

information every day and have multiple tools to assist them, including protective orders, fi comera
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review, and seal procedurcs. (Sece Civil Code, § 3426.5 {1dentifving various court procedures for
nunnlaning confidentiality).) The Cowrt s fully cquipped to handle any confidential matters that arise
during the ltigation of this aclion, To the exlent Broidy’s arguments are based on his asseriion thal
arbitration proccedings were roquired, Broidy is wrong for the reasons discussed in Ms. Bechard’s
apposiiion to lis Motion to Compel Arbilration.

Second, there is simply no faciual basis for Broddy’s libel, As discussed ahove, the laclua]
allcgations at issuc arc refevant and proper to include. Moreover, Ms. Bechard has expressly taken
mulliple steps Lo imitiate this lawsuit in a way that hag kept all of the information under scal---steps
that Brotdy confirms in his papers have worked, and have ensured that none of the allegations at issue
have “been reported in the media or otherwise made publicly available.” (Mot alp. 11:7-8.) And
unlilie Broidy, Msa. Bechard has scrupulously maintained the confidentiality of this private
mnlommation, even alier the exislence ol the Settlement Agreement was made public (through no fault
of her own) by Avenatti and then by Broidy himself,

L1 slarp contrast to Ma. Bechard’s consistent public silence, Broidy has made repeated public
disclostres to the press about the precise inforrnation he boldly asserts that M. Becliard somchow
wanls to make public, For example, when Avenatiil tweeled and the initial el Streef Jowrnal came
out, Ms. Bechard expressly refused o say anylhing; by contrast, DBroidy issued a press release that
admitted his affair, disclosed the Sctilement Aercement, and faiscly claimed that Ma. Bechard decided
1o have the aburlion tolally on her vwn. Thereafier, Broidy had his lawyers makie numerous additional
public statements abour the affair and the Setlement Agreement as well. Finally, even before
breaching the Settlement Agrecment vet again {by refusing to pay the amounts duc), rather than
H115:-_1.1;:’t1ﬁn,g oul Wy Ms. Bechard™ altorneys or imtiating, the arbitration procecdings that he claimy were
required, Broidy instead calfed the Hall Street Jowrnal and {old its reporiers that he was going to
refiise to pay. ‘Lhe resolting publicity about his “confidential” Settlement Agreement was fully
inlended by Broidy; moreover, his lawyers tmabashedly concede that they knew fudl well that by not
paying, proceedings would be filed in response. (Mot, alp. 7:15-16.)

S0 it is troe that one or more of the parties has indeed litipated this matter in the press and

therchy disciosed confrdential information. But that person 1s most defindtely not Ms, Bechard, who
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has sleadfastly refused to make any public commentls—-even afler repealed Talschoods from Breidy
to the press that tmpugned her character and alleged that she faked her pregpamey. That person 13
instead Broidy (alongside Delendanl Avenallt, who never mct a camera he did not like). Tt is simply

untrue thai Ms, Bechard has been the one attempling Lo make all things pablic. That is an allegation
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as to which Broidy showdd look insward.
CONCLUSION
The overbroad Motion to Strike should be denied,
STRIS & MAHIR T.LF

Dated: August 24, 2018 ) 1
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