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'L INTRODUCTION

Delendunt Lilliott Browdy (“Broady™)'s Mottem to Secal or Stke (“Molion™) portions of
Shera Bechard’s (“Bechard™) Complaint against Broidy, Keith Davidson ("Davidson™), Davidson
& Aassociates, PLC, and Michael Avenatti {("Avenatti®”) must be denied. Droidy's Motion is
without et fur at least the following reasuns:

First, Broidy’s Motion 15 91 odds with the presumption of open cout records and would

i violate the L'irat Amendment.

Second, because of the tmmense media allention on this case and iy close conmeclion to
matters of public concern and political mportance, the public’s interest in fall access to the
records of this case 18 particularly strong,

Third, Broidy has latled to mear his burden for v sealing order. Amonp other things, he
failed comply with the requircment that he subrnit o declaration providing facts that support his
Motion and Lailed to cven supply the Comt with a copy of the Sellement Apreement.

Faurth, Broidy has failed to provide facts that demonstrate be will suffer any injury [rom
further disclogure of information that i3 already public,

Fifif. becanse Broidy has hreached the Settlement Agreement by failing to make required
payments, he cannet enforce the confidentiality provisioms within it

Nixth, the mere existence of a confidentialify provision within the Settlement Agreenient is
an nsielTicienl basis to geal this complaind,

Finally, as explainad below, the specific portions of the Complaint Broidy wishes to strike
are relevant and therefore cannot be struck.

11 ARGUMENT

A Broidy’s Motion o Seal Conflicts With, the I'resumption of (pen Court
Records and Would Yiolate the Firsi Amendment.

“Unless confulendialny 1 reguited by law, courl recinds are presumed to be open.”

. ;E Cahformia Rules ol Cowrl Rule 2.530{c). A party sceking to file documents under scal Jhices a |

heavy bueden, requiring him or her establish that:

1
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(17 There exists an oveorriding interest that overcomes the riplit of
public acecss to the record,

(2) The ovemding inferesl supports sealing the record;

(3) A substantial probability cxists that the overriding interest will
b profudiced 1f the record 42 not sealad;

{4) The propoesed sealing is narrowly tailored, and
{5) No less restriciive mewts exisd o achieve the overriding interest,
California Rules of Court Rule 2.550(d).  These strict rules are necessary because of the Frsi

Amendinent implications of sealing documents and depriving the public and the press access to

(| 'T|he Judicial Council promulpated rules [2.550 and 2.551] which povern scaling requests in the

trial courts in order to comply with the constilutional giandards set forth in the NBC Subsidiary

deeigion,”). "Muarly all jurisdictions, including California, have long recognized a common [aw

right of aceess 1o public decmnents, including court records.”  Overstock.Com. ne. v, Golduun

: Sachs Group, Ine, (2014) 231 Cal.App.4ih 471, 483, Further, the practice of sealing records is at

3 ¢ odds with the tradition ol open cowrts codified into law as Code of Civil Procedure section 124,

16 ;

For more than a century it has boen the rule that *|i|n this cowntry 118 g [rst principle that

the people have the right to know what 15 dome in their courls.” Tnote Shortridere {18935 99 Cal.

526, 3311 Ax the Supreme Court of California has recopnized, “the public has an intercst,
in adl civil cases, in observing and assessing the performance of #s public judicial system, and that

interest strongly aupports a goncral right ol aceess i ordinary civil cases,” NBC, 20 Calédth at

legitimacy ol our legal syvstem because “[U]f public cowst business is conducted 1 privaie, i
hecomes impossible to expose cormiption, incompetence, incfficieney, prejudice, gnd lavorilism,
For this reason traditional Anglo-Amcerican jursprudence dislrusts secrecy n judicial proceedings

and favors a policy of maximum public aceess o proceedings and records of judicial tribunals.”

Latate of Hearst (1977} 07 Cal.App.3d 777, 784, ‘That interest 1s particubarly strong here, The
“Caltfornia Supreme Court has also recognized the “importand role of the press in monitoring the

“administration of justice on behall of the public,” something that will be hampered in this case if

2
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1178, 1181 {explaining First Amendment implications); Huty Corp, v, Superior Court (20030
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-;~: porlioms of the Complaint are placed under seal. Drian W, v, Superior Court (1978) 20 Cal.3d

618, 626.

| B. The Public Interest Suppaorts an Order Denving Scaling This Action,

The presence of the media intervenors In tus case demonstrates the great public inferest in
this aclion, This case has generated tnimense public interest becauses of s relation to matters of
great public concern and political sipnificance.  And justifiably so. Details warranting the very
serious interest of ibe press and the public wn the details of (hig guit wclude the following,  As
reported by the Wall Street Jowrnal when it first revealed the affair and hush agreement,
Defendant Broidy served as the deputy linanee chairman of the Republican National Committce.
He was tepresented i conmection wilh the hush agreement by Michael Cohen—Ilhe persomal
attorney and fixer to the President of the Uited States:  the same personal attorney and fixzer who
alse asststed with al Jeast two other hush money deals shorlly helore the 2016 election for women
claiming affairs with the President (Le., Karen McDougal and Stephanie Clifford aka Stormy
Danicls). [Awvcnatti Pecl., Lx. 1.} Morecover, Bechard was represented by Defendant Davidson,
whir alsa represented MeDougal and Clilterd (aka Slormy Taniels), in negotialing (heir hush
apreements to prevent them from discussing their affairs with Trump,  [1d.| This articte was
pubhshed just days after the FBT raided Cohen’s office ad parl ol an exfensive invesligalion
cemcerning many topics, including the payment to Chifford. [Avenatdi Decl, Fx. 2]

After the story of Bechard's affair broke, speculation in the media arose that the purpose of ;
the Seftlement Aprecment was actually 1o pay Bechard to kecp quict about an affair with Yremp
rather than Broidy.,  [Avenath Declt BEx,, 3] This ullimately culmmated in media coverage ol
complainis [led with the Federal Blection Commizsion and Justice Depariment alleging that the
payment to Bechard was meant to cover up her affair with President 'T'mimp, intended to inflirence
the 2024 presidential clection, and therclore an in-kind campaign contribution in violation of
[ederal Tuw. |Avenati Decl, Fx., 4]

The Bechard Settlement Aprecment has become linked to similar payments to MceDougal

and Clifford because women in all three cases were vepresented by Davidsom and because Cohen

-y
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plaved a role in all three instances. Ther idividual circumstances have become inexiricably
intertwined.  Coverape ol Bechard's altair has thus become connected by this tangled web of
inlrigue 1o Prestdent Trump,

Indeed, Defendant Broidy and his counsel, who now want 1o shroud selecet allegations of
this fawsnit in scereey, clecled o amnounece s very public fashion that they would stop making
payvments under the Selllement Agreement that Bechard claims was breached in this case. ln a
Wall Streer Journal article eatitled *l'op (GOP Fundraiger to Stop Hush Paymends Owver Allair,”
Broidy's counscl 15 quoted as saying “Flliowt specifically was payving for confidentiality thar
woudd shield his family from the embarrassing rustake he made, . . We can prove there was an
intentional breach that renders the contract nalt and void”® [Avenatl Decl,, Ex. 5.] Broidy should
nial be permitted to use the media and public disclosure as a weapon when f swits his whims

concerning the Scitlement Agreoment, b o fhen duck Jor cover when uncornfortable and

Juntlaltering defals emerye by soliciting this Court to trample sacred First Amendment protections, !

Compounding the public’s justifiable interest in the allegations of this lawsnit are several |
other stories concerning Defendaut Browdy and his ties 1o the While House und President. Truamp,

Firsi, 10 was reported as early us March of this vear that Broidy was “one of Presideont
Domald Trurop’s earliest campaign financices and subscoguently the vice chatrman of his
Presidential [nangural Comemitlee,” and thal since April 2017, he “has hud incredible access to the
president — and has reportedly taken full advantage of it to reap profits and advance the apendas
of foreian actors.” FAvenarti Decl., Iix. 6.]

Sccond, as revealed in an Awsockited Press story based on oan “exhaustive teview™ ol e-
mails and documents, Broidy made elforts o lobby the White TTouse, including in a previously
unreporied meeting with President Trinnp, to secure $1 Billion in consulting contracts from Sand:
Arabin and the United Arab Umirates, [Avenatt Deel., Lx. 7.

Third, in May of this vear, Browdy led suil sgainsi an American consulling firmt and two

s influential Qatarit on charges thal Qatar had orchestrated the thefr and leale of his emails to

: diseredit him, [Avenati Decl., [ix, 8.}

_ 4
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Finalky, last Monday. Brotdy made headlines in the Hall Sireed Jowrnad und olher outlets
by suing a forruer high-ranking United Nations official, alleging he was an uwnrepistercd apent off
Qatur who participated in a campaign against Me, Broidy as part of an operation by Qalaor to

silence its critics and in(luence 7.5, policy. [Avenatti Deel,, Fx, 8]

Furthermore, an additional —and not ingignificant—reason why the public has a justifiable |

inlerest in the matters Broidy seeks 1o seal in this cuse is that they are relevant 1o the public
discourse that has unfolded over the past vear concerning the abuses of men of wealth, power, and

guihority relative to women under their control, otherwise referred to as the #MeToo movermnent.

Although the facts of the presenl case arguably may not [ neally within the parameters of the !

#heloo discourse, thers are at the very least clements thal exist in this case that the public should
he mude aware of to make thetr own judsgments,

1 sum, the American public has a paramount inleresl in being able lo observe justics in
aetion here and atlempting to reatrict the public’s access to this case will undermine the pubhc’s

trusl in the integrity ol the judicial sysfem and its atlendant ability 1o reveal the ruth,

, Broidy Has Failed €o Meet His Burden to Justity Sealing Because He Failed o
Provide a Declaration Containing Tacls Sufficient to Justify the Reguested |

Relicf,

L. Broidy Fuailed o File a Declaradion Coniatning Faets Sufficient to
Justify Sealing As Required by the Rules of Court,

“A parly requesting that a reeord be (led under seal must file a motion or an application
for an onder sealing the reeord, The motion or application must be wccompanied by a
memorandum and a declaration containing facts sufficient to justilfy the sealing,” Califormia
Fules of Cowrt Rule 2.551(bW1) {emphasis added).  owever, Broidy failed to attach any
cdeclaration ol this sort to his Motion, Instead, Broidy only atrached a declaration from hig connsel
which wilaches court filings, bul not any Taels in suppord of scaling.  |Hec Putnam Decl)] Absent a
declaration from Broidy (or anyone else with personal knowledge of the velevant facts), the Court
st deny Broldy's motion, ‘Lhis ends the analysis.

Resides violating the cxpress tanguage of the Calilomia Rules ol Court, Broidy's failure to

submil a declaration providing the factual basis for his motion poses practical difficulties that :

5
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muke i impossible for the Cowt to rule on his motion, “An order sealing the record must. .

fs|peeifically slate the facts that support the |[Rule 2.530(d)| findings.” Calilorua Rules of Court ::

Rule 2.550(e)(1}). The Court cannot possibly state facts (0t has been provided with none.

‘The abscnce of a declaration also leaves the reasons DBroidy has identificd lor sealing

unsupperied by lact as well, as wilt be diseussed below,
2. Because Broidy Eas Failed to Attach the Settlement Agreement, the |

Court Cannot Rule nn Whether the Sertlement Agreement Provides a |
Basis Lo Seal the Complaint.

Broidy argues thul the Settlement Agreement provides a basis to scal portions of the

ECamplaint.  |Moilon at 15.] Hewever, Broidy never provides the Court with the Seillerment

| Agreement and Bechard failed to attach it to her Complaint, The Complaint itself docs little 1o

shed light on the contents of the Scttlement Agreement, cepecially beeause the descriplions ol the
Sellterment Agreemenl are [ramed as information Davidsen told Bechard, with the implication that

Bavidson misted hiy client,  [Complaint at § 26.] As 4 consequence, it is unclear whether a

“comfidentiality clause actuatly exists, what its scope might be, or whetber Broidy™s (ailure to pay

Bechard has rendered the clyuse inoperalive, Without g copy of the Settlement Aprcement, the
Court cannot possibly determine whether the Setlement Agrecment requires some or all ol the
redactions Broidy wishes to make 1o the complainl,  ‘Llug 15 particularly problematic for, amd
projuwheial Lo, Defendant Avenall because he must be able to prove thal he was not a party to the :
metllement Aprecment {and thus has no liability), fet atone any arbitration clause that allegedly
exiats.

For example, it 18 plangible thal a conlidendality provision in the Seltlement Agreement (i
one 1 (het exists) woudd probibit Bechard from discussing her sexual relationship with Broidy.
But the agreement may also have a provision stating that Bechard was free to discuss information ;
that had alrcady been made public by third parfies (such as the existence ol the aitair and her
abartion). | Avenuatti Deel, Ex, 1] Bechard may be free o discuss the details of her abortion now

that it 15 publicly known,

&
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In addition, the Setilement Agreement may contain language to the cfleel that it
disclosure js requited by a courl order, the confidentiality provisions are no longer applicable.” IT
50, Broidy would have no basis to argue that the Scitlement Apresment forms the basis for scaling

and thus Brotdy would not be prejudiced by the Counl dectining to scal any part of the Complaint,

;Hui'f'*.-' Corp. v. Superior Court (2003) 112 Cal. App.dth 97, 107.

Orther information that Broidy sceks o redact, 16 it i3 subject 1o redaction on the basiz of a
confidentigliy clanse, would reguire an unusualty broad clanse. Some ol the information Browdy
seeky o redact does nol directly relare 1o her relationship with Broidy, such as her feclings aboul
abartion |Complaint 4 27] or her commuanications with her attorney Davidson.,  [Complaint © 28]
: 1l recounting Davidson’s stalement. that Broidy “looks [ike u toad,” is in fack something that must
.' be redacted under the terims of the Sertlement Agreement, then the aprecment would scemnngly
have to contain either a clause {orbidding Bechard [rone recounting her conversalions with her
own attorney or all commenls about Broidy, [Ld.] Lhis seems implousible and only hishlights
_Wh}-‘ Broidy needed to attach the Scttlement Agreement if he wished to rely on it as the basis for
ghis Mation.

Trinallv, if Briidy has breached the Settlement Agreement by failing to continue to make
pavments to Bechard, it s entircly conecivable that Bechard is no longer under any obligation to :
maintain comlidentiality under the express terms of the Scilomen] Agreement. This wonld
cerlainly be an equilable way of drafting the contract, bul yhsent Broidy submitting a copy with
hus Motion, &t is impossible to know whether the terms of the Settlement Agreement contemplate

such a resull

3 Rroidy Has Failed to Provide Factual Support for Why the Specific |
Portions of the Complaint Thal I{c Flas Xdentified Must be Sealed.

Browdy's (ailure to submil g declaration in support of his Maotion alse ereales problems for
{he reliet he seeks becuuse much of the information be seeks w redact is already available to the
public. *[t should go without saying that there is no justification for scaling records that contain

only facts already known or available 1o the public,” H.B. Fuller Co, v, Doe (2007) 15t

Cal.App.dth 879, 898 sce also Universal City Studios, e, 110 Cal App.dth at [283-85

7
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{ seerets that had already been made public should net be sealed).

Therefore, if Broidy wished to acal the specific details of the affair, he must cstablish that
e has an “overriding interest {thal] supports sealing the record”™ and that a “substantial probality
gxists that the overiding interest will be prejudiced if the record is not sealed.” Califormia Rules
of Court Rule 2.3300d).  H Broidy teuly believes that “[tthe publication of these salacious details
will cause considerable dumage wo Mr, Brondy s repulation, work, and his lamily,” he musi explain
how he would be further damaped if the additional information in the Complaint is disclosed.
|Motion at 13, “There musd be a speetfic showing of serous injury. [ S [pecilicily 15 cesential.
Broad allegalions of harm, berefl of specific examples or articulated reasoning, are insufficient.”

heXNair v, Mational Coflepiate Athletic Association (2013) 234 CabApp.dth 235, 35 (ecitation

ouiited).

Tiut unsubstantiated hroad alleparions of hanm is precisely what Broidy relies upon here.
Broidy cites a general privacy inlerest withoul any degree of speetficity ag to how he wall be
harmed, “[W]ithoul a clear enumeration of specific facts alleged 1o be worthy of the extraordinary
measure of maintaining our records under scal, there is simply no basis to conelude that nnsealing
the records will actually infringe any tolerest of planu(T's or indlict any harm on ™ H.B. Fuller
Co. v. Doe {20077 151 Cal App.4th 875, 8598, TF the public already knows that Broidy bad an
affair with Bechard, impresnated her, and that she ot an abortion, I3roidy fails 1o =pecify how his
reputation will be further damased.  [Avenati Decl. Lxo 1] 1le also fails to describe what
precisely is the additional harm he belicves he will suffer if additional dotails about a matrer that |
has abready recetved widespread media coverage come oul,  Absent a declaraiion from Broidy
providing insight into these unsubstantiated claims of harm, it is impossible to know,

lndecd, while Broidy focnses on a sexwal privacy interest [Motion at 13, significant
portions of the matters sought o be sealed have nolling o do with his sexual relaionships at all,
such as the allegurion that he believes that Trump is an idiot [Complaint ® 20{c] or that Davidson
told Lechard that Broidy was broke. |Complamt ) 26{a).} T facL 10 3s unclear how Broidy could

i
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have any privacy interest that would merit sealing with regards to information llavidsen

icmnmuniuatcd 1o Bechard', which malees op & significant portion of the mformation he secks to
I redacl from the Complaint, [See Complaint Complaint O 2604y, 27, 28, 311 This lack ol laciual
I suppert ouly further demonstrates why the Motion must be denied.

. Broidy’s Breach of the Terms of the Setilement Apreement Refeaves Bechard
from Keeping the Allegations of the Complaint Tlnder Seal,

capite being required to maintain confidentiality | Comeplaint 4 26(c}], Broidy waived the
éécnnﬁdenﬁulil}* clawse of the Selllemenl Agreement by discussing the alfwir Timselll | Avenatti
. Decl,, Iix, 1] "Althoush waiver is frequently said to be the intentional relinguishment of a known
: right, wuiver may also resull Fom condoct which, aceording to s natural import, 8 so
_inconsistent with the intent to enforce the right in question ag o induce a reasonable belief that

ésuch right has been relinguisbed” Rubin «. Los Anpeles Fed. Sav, & boan Assn. (1984) 159

? Cal.App.3d 292, 258 {citarion and quotation omitled),

whun he made statoments o the media aboud his alfair, | Avenath Deel, Ex. 1| Repardless of

whether or nol Broidy specifically intended to walve wny confidenlialily clause in the Seitlement
|

wApgcement by discussing the affair, his conduct constitutes walver. The alternative would be
h i

{purverse: Broddy would be [ree 1o speak out aboul the affair while Bechard would be prohibited
from doing the same, including fling this lawsail nils unredacled fom, Simitarly, by relusing 1o
maintain confidentiality and announcing that he would no lenger pay Bechard [Avenstti Decl,, Ix.
5., Browdy repudiated the Scttlement Agreement and Becehard is therefore no lenper required to

perform her obligations under the contract and maintain confidentiality.  See Herpuson v, City of

Cathedral City (20110 157 Cal.App.dth 1161, 1169, Because Bechard iv no longer under any

: Broidy never allepes that Davidson had some sort of preexisting confidentiality agreerment with
FEroidy.,  Nor does he even allege that Davidsen was bound by the Settlement Agreement.
Broidy’s atternpt to redact Davidson®s comnumications with Bechard is simply nexplicable and
unsupported by any authority.

k.
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obligation 1o maintan conldenlialily under the Seitlernent Agreement, the Settlement Aprcement

canmol provide a husis for sealing the Complaint.

E. Even il Bechard Tdd Breach a Confidentiality Clause in the Settlementé

Agreement. the Fxigtenee of the Clause is Mot a Sufficient Reason fo Seal.

California cotts have repeatedly beld that the facl a conlidentiality agresment exisls is not

P a suffrelent basis to scal u complaint. Significantly, while “a binding contractual agreement not ro

i disclose™ iy “a potential overriding intereat,” “[tlhe sceond clement of the overriding intevest

analvsis is there muat be a substanual probability that it will he prejudiced absent closure or

sealing,”  Umversal Cily Stodios, Ine, v, Superior Court (2003 110 CalApp.dth 1273, 1283;

Huffy Carp. v. Superior Court (20037 112 Cal App b 97, F6 (stating same), Therefore, even il
a conlidentiality eluse exiss in the Seftlement Agreement, Firoldy must still present “admissiblc
gvidence” showing that he will be harmed if the confidential information is disclozed. Universal
City Studios, lne. 110 CalAappdth at 1283, California Cowls Tave explicitly emphasived thal

courts [bllowing the rule of Publicker Industries. Inc. v, Cohen (3d Cir. 1984} 733 ['.2d 1039, cited

by Broidy, hold that “closure or scaling can only ceeur under the Third Cireid rule when there has
been a specific showing of senows imury.”  Hully Corp, 112 Cul Appdth ar 106 {guoting

Unaversal Cily Studios, Tne, 110 Cal App.dth at 1282).

L3ut, as was already cxplained, Broidy has submited no admissible evidence at all, so he

cannot tmeet thes burden. All thal Broidy argues 15 thaf the pupose of the Settlement Apreement is

to keep mlomabon private and o ensure that disputes would be resolved [n private. | Maotion at |

sealed (f this were all that was required and the sccond clement of substantial probability of

picjudice would be unncecasary i such cireumstances, Tlowever Universal City Studios, Ine. and
Hufty Corp. demoenstrate that this 1s nol the rule,

Finally, lacly thal already are public, cven if they are alzo subject 1o a conlideniiality
agreement, cannot be scaled. Broidy thusg cannot simply claim that the disclosure of his affair is
inherently harmlul und will prejudice him when that information is alrcady public. Universal Chy

miadios. Tne, 180 Cal. App.4th at 1284,

16}
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E. The Specific Portions of the Complaini thal Broidvy Hus ldentified Are

Relevant to the Lawsnit aod Showld Not be Siruck or Scaled,

Broddy argues thal the Court should strike portiens of Bechard’s complaint on the basis
hat thev are extraneous and irrclevant. |Motion at 10-12,] Ag a preliminary maller, Broidy's
meotion to strike should be summarily denied because he appears o be attempting to bypass Judge
Hiroshige's order stalimg that he would not accept any other metions for hearing until he
determined which portions of the Complaint should be scated. Broady thus also atienys (o hypass
the meet and confor requircments ol Code ol Civil Provedure section 4355, For these reasons
alone, Broidy’s molion to strike should be denizd.

In addition, as discussed below, the Court should decline to sirike the allegalions because

they are in [ael relevan,

1. Because Broidy Only Objects to a4 Few Taragraphs of the Complaint,
Striking These Taragraphs is Enappropriate.

While Broidy has citcd cascs that sugpest thal striking miay be o suilable allernative to
scaling 1o cerlain circumsiances, the cases he has cited involve parties that filed larpe volumes of

irrelevant material and would therefore require extonsive effort by the Courl in delermining

whether the documents should be scaled,  Sce Overstock com. e, v, Goldman Sachs Group,

Intemucttve Corp. v, Klein (2007 158 Cal.App.dth 60, 104 (complaint attached unnccessary

exhibita).

Here, Brondy only seels W sinke isoluled sentences in the Complaing that total & few pages.
The Court should be especially cautious in striking Bechard’s allepations siven the difficulty in
defermming which senfences arc in fact csscntial to Bechard’s causes of aclion given the

complicated facts of thiz case.

2. The Allcgations DBroidy Seeks (o Strike Are in Fact Relevant to the
Claims Against Davidson.

Contrary 10 Browdy's clurms, (he ullegations that he seeks fo seal or strike appear to be

relevant o Bechard's claims against Davidson, For example, the main paragraph Broidy seeks o

shrike or redact, Paragraph 20, iz framed as (he confidenual infirmation Bechard shared with her

11
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altomey Thavidson, [Complaint 1 20.] Bechard also allepes that Davidson insisted that she get an
abortion because “that is how these deals work,” that she would be umable to move oul ol
Califoronta because of Browdy s visitalion righis 1 she did have a child, and thal Broidy would sue
her Tor child-support payments, [Complaint Y 27-28] These threats resulted in her terminating
her prepnancy. [Complaint 4 31.| Ciearly, these allepations are dircetly relevant o Bechard’s
causcs 0l action against Duvidson, including {he legal malpractice cause of action. [Complaint ©f
55-92] They appear to be ntended to address the “failing to perform lepal scrvices with the care
and competence of a rcasonable atlorney”™ porion of the legal mulpractice cawse of aclion,
mplicitly alleging thal Bechard lerminated her pregnancy because Davidson misled her on family

law i3sucs pertaining to child enstody and child support. | Complaint % 91|

i Many of the Allegations Broidy Seeks to Strike Serve to Plead Around
Defenses or Are Themselves Facls Sapporting a Delense.

Relatedly, while it is unelear what the uclual terms ol the contracl were, Bechard alleges |

that she was teld the 1.6 Million payment “represented the nct present value of child-support

s payments Meo Broidy would be expeeted o make over the [8-yewr supporl term ol their child”

| Cornplarnl * 25| However, allemypls by parents Lo walve o1 limit child support “obviate the clear

and strong policy of this state that a paremt must support his children™  In re Mardaps of

Ay (1987 190 Cal.App.3d 442, 451, Besided the prolessional malpractice implications, Bechard
may be coneemned that the Court will lind her contract with Broidy unconscionable or void as
contrary Lo public palicy, See, g.o, Cal, Civ, Code $1670.5 {unconsionability); Cal, Civ. Code 3
1667-1668 {contracts contrary to public policy). Given that Bechard's atlegations at tirmes imply
that the Seitlement Agreement was either un atlempl by Broidy o pay o lamp sum in exchange for
Bechard watving child supporl payments or a2 contract where Droidy was pavine Lechard to
lerminale her pregnancy, Bechard may intend to use some of her allegations to avoid alfcping a
contract that is unconscionable or void ag contrary to pablic policy. For example, allegmy thal

“[n]ot heing paid to have an aborion was imporant o Bechard™ may be intended to indicate that
her contract was (ruly a contract to buy her silence, and not something clse.  JComplaini § 27.]

Bechard may have thercforc infended to plead around defenses.  “Where the complaint's

12
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| Broidy. For cxample, she states (hat “Davidson treated Ma. Bechard's claims s g commaodily to
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allegations or judicially noticeable facts reveal the cxistence of an affirmarive defense, the plaintift
must ‘plead around’ the defense, by alleging specihe Tacts thal would avoid the apparent delense.
Absenl such wlegations, the complaint is subject to denrrer for failure to stale a cause of action.”
Centry v. cBav, Inc, {2002) 99 Cal. App.dth 816, 824 {citation and quotation omitred).

Some of Bechard’s allegations appenr Lo be inlended fo pleud a delense of duress o

11

' Becharil’s Breach of Contracld Cixim.

imenace, See Cal, Civ, Code §315653-1570. Lor example, Bechard alleges that *“Mr. Breidy told
her that he had connections who could malke people disappear” and that she *had prave fears that
; something might bappen o her™  [Complaint © 22.]  She also alleges thal Davidson relayed
fi]'jmld}-"'s velled threat that that “she had befter sign the Sottlement Asrccmoent and have an

abortion.”™ |Compluinl ¥ 3.

4. Many of the Allegalions Broidy Seeks 1o Strike [nvolve Elements of

LGiechard implics that the Setfenicnt Aprecment involved a releass of heor claims apainst

he traded for his own Anancial gain,” [Complaint T 35.] Tler equitable cause of action alleges that
“she retained Mr, Davidson to represent her in conncection with her claims.” [Complaint 4 95.]
While Bechard never explicilly denfifies whal her claims against Broidy are. many of he
allegations Rrody seeks fo redact are in a parapraph of the Complaint that discuss what Mr,
Davidson learned when he spoke to his client Bechard. {Complaint 4 20.] Lhe allepations of
physical and psyehological ahuae in his paragraph Tikely form the basts Tor (he claims for which
Davidsen was supposed to help his client oblain a seitlement, This informatiom is relevant .L'u her
cluims against Tavidson, [T is also relevant in establishing that the Settlement Agreement was not
just a confidentiality apreement, but also a relcase of claims, a distinetion Bechard may intend to |
uzc to argue that, oven 1 she breached the nendisclosure portions of the Scttlement Agrecmend,
she is siill entitled Lo some portion of the unpaid balance she is still owed.

Independent of whether this information constitutes the factual basis for the claims she had
awainst Broidy, the atlepations of Paragraph 20 alse establish that she had valuable information

that she could keep comiidental in exchange for compensation. Consideration is one of the

13
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clements “csacnlial o the exisience of g conlracl,”  Civ. Code, § 135300 A cansce of action
i Jor breach of contract requires proof of ihe tollowing elements: (1) exislence of the conlraci; {2}

' plaintift's porformance or excuse for nonperformance; (3) defendant's breach, and () damages to

.p!aimiﬂ' as 4 resull of the lreach.”  Miles v, Dentache Banlk National Tmst Co, (2015 236

L Cal App.4ih 394, 402, Therelore, il was necessury lor Bechard lo allege that she in fucl had

‘confidential information that she would apree to not disclose, allegations constituting

i consideration in her contract with Broidy, so that she could properly allege a breach of contract
against him, Bechard’s detailed allesations niay also be necessary because she has oplted o plead
gfthc lepal cffect of her contract. Sce 4.1‘»-"i1kin_, Cal. Proc, 3th Plead § 519 (2008) (cxplaiting how
élegﬂl effecl of contract should be pled).  As the Supreme Courl has vecognived, the dilTicully is
i‘rhat when “a party rolics upon a contract in writing, and it affirmatively appears that all the terms

al’ the contract are nol sed [orth in Awe verha nor stated o their logal cffeet, but that a portion

which may be material has been omitted, the complaint is insufficiend.”  Gilmore v, Lycoming

Iire Ing. Co, {1880y 35 Cal, 123, 124,

3. Lven if Bechard’s Claims Against Broidy are Sent to Arbitration, the
Same Allegations Wili Need to Remain in the Complaint for the Claims
Againsi (Other Delendants.

Rreidy at one point argues that “the most appropriate way W address plaintiils claims
apainst Mr. Broidy would be to order the agreed-upon arbitration, and to strike o/ allegations
relating 1o Mr. Browdy [rom the operative complaint.”™  |Motion at 8 (cmphagiz in original).]
Flsewhere, he ¢laims that “[n]one of these viclous accusafions [thal Brondy seeks 1o redact] have
anpthing to do with plaintiff's lepal claimms in this case, against Mr. Broidy or anvone else.”
|Motion at 1) {eraphagis n original).| Broidy would also prefer that the redacted portions of the
Caomnplint be sealed until Bechard's case 13 sent {o arbitration. [Motion at 17.f "This argument is
fafally flawed, however, because Broidy is nol the only defendanl in this lawsuil,  Fven if
Bechard®s claims against Broidy are sent to arbitration, the other defendants, inchuding Avenatti,

will stilf need to defend themsclyes i court. At 4 hare mimimum, Avenaltt cannol he forced nto

arbitratton, See Sub v, Superior Court (20107 181 Cal App.dth 1504, 1512 (¥[T)he strong public

14
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policy i tavor of arhilralion does nol exlend o those who we nol parties (o an arbitration
apreement or who have not authorized anyone to act for them in executing such an agreement”™),
Bechard®s fortious inlerference with conlract and  interference  with  prospective  cconomic
advantace cause of action is explicithy premised on Bechard’s contenfion thal thers 13 & valid
conteact between Broidy and Bechard, [Complaint 464.] While Dechard does not have a valid
cadse ol action against Avenalt that would survive a demuarrer repardless of whether or not
Hechard has in fact alleged a valid comtract, the details of the contract and 1ls gwrrounding
clreumstances are relevant to that cause of action. One wayv the tortiouns interference defendants
may chooss 1o defend themselves is by naking arguments relaling Lo the validily of the contract or
its monetary value to Beebard.
L, CONCLIUSTON

For the reasims slated ahove, Avenalll vespectlully requesis thal Broidy's Motion be denicd

in its entiraty,

o g
Dawed: July 30, 2018 AVENATTI & ABSCCIATES, APC
A S

V) L

'i f g
By !

Michdel J. Avenalli
Atloneys {or Defendant Michael Avenati
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

[ am employed in the County of Orange, State of California. I am over the age of
18 and not a party to the within action; my business address is 520 Newport Center Drive,
Suite 1400, Newport Beach. CA 92660.

On July 30, 2018, I served the foregoing document described as: DEFENDANT
MICHAEL J. AVENATTI'S MEMORANDUM OF POINTS AND AUTHORITIES IN
OPPOSITION TO DEFENDANT ELLIOTT BROIDY’'S MOTION TO SEAL OR
ALTERNATIVELY STRIKE SENSITIVE AND IMMATERIAL PORTIONS OF THE
COMPLAINT - FILED CONDITIONALLY UNDER SEAL PURSUANT TO COURT
ORDER DATED JULY 6, 2018 PROVISIONALLY SEALING COMPLAINT AND ALL
REFERENCES THERETO on the following person(s) in the manner indicated:

SEE ATTACHED

[ 1  (BY MAIL) Iam familiar with the practice of Eagan Avenatti for collection and
processing of correspondence for mailing with the United States Postal Service.
Correspondence so collected and processed is deposited with the United States Postal
Service that same day in the ordinary course of business. On this date, a copy of said
document was placed in a scaled envelope, with postage fully prepaid, addressed as set
forth herein, and such envelope was placed for collection and mailing at Eagan Avenatti,
Newport Beach, California, following ordinary business practices.

IX] (BY FEDEX/OVERNITE) [ am familiar with the practice of Eagan Avenatti for
collection and processing ol correspondence for delivery E}f overnight courier.
Correspondence so collected and processed is deposited in a box or other facility regularly
maintained by FedEx/Overnite that same day in the ordinary course of business. On this
date, a copy of said document was placed in a sealed envelope designated by
FedEx/Overnite with delivery fees paid or provided for, addressed as set forth herein, and
such envelope was placed for delivery by FedEx/Overnite at Eagan Avenatti, Newport
Beach, California, following ordinary business practices.

[X] (BY ELECTRONIC MAIL) On this date, | caused a copy of said document to be

transmitled via electronic mail to the e-mail addresses listed on the attached service list.

[ 1 (BY MESSENGER SERVICE) 1 caused the documents to be served by placing
them in an envelope or package addressed to the person at the addresses listed above and
providing them to a professional messenger service for service.

: [ declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on July 30, 2018, at

Newport Beach, California.

Suzy Garcia

|
PROOF OF SERVICE
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Shera Bechard v, Elliotl Broidy, et af

Case No. BC712913

Peter K. Stris, Esq.

Elizabeth R. Brannen, Esqg.

Dana Berkowitz, Esq.
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Shaun P, Martin
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LATHAM & WATKINS LLP
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New York, NY [0022-4834
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Marvin S. Putnam, Esq.
Jessica Stebbins Bina,qu .
LATHAM & WATKINS LLP
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Paul S. Berra

Berra Law

3806 Waring Ave,, #5

Los Angeles, CA 90038
Bus.: {323) 461-9500

Cell; (310) 463-3641
Email: paul/@berralaw.com

Attorneys for Kefth Davidvan and Davidson & 4syociates, PLC

Kelli L. Sager, Esq.
Dan Laidman, Esq.

2

PROOF OF SERVICE




R e B o = . T O T e T L

L et T e I s I o T o O N o e T T B N T
Lo - T L = T T e = D" T - - RS IR o S U, T - N S R N -

DAVIS WRIGHT TREMAINE LLF

865 South Figucrea Street, Suitc 2400

Los Angeles, CA 90017-2366
kellisacerzidwt.cam
danlaidmanf@dwl.com
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