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AN LAIDMAN (Slate Bar No, 274482)
danlaidmangidwi.cow

865 South Figuerea Street, Suite 2400

Las Angeles, Califorma 90017-2566

Telephone: (213} 633-6800

Fax: (#13) 033-6899

Attorneys tor Media [ntervenors

ADRC NG THE ASSOCIATELD PRESS, CABLE
NEWS NETWORI, TNC., THE DAILY BEAST
COMPANY LLC, DOW JONLES & COMPANY, [INC.,
LOS ANGELES TIMLES COMMIUNICATIONS 1,T.C,
and THE NEW YORI POST

SUPLRIOR COURT OF THE STATL OF CALIFORNIA

FOR T COUNTY O LOS ANGELES

STTERA BECIHARD, : Casze No. BOTI2913
Assiened to Hon. Elizabeth Adlen While
Plaintift,
OPPOSITION OF MEMA INTERYENICHS
Vs, TO DEFENDANT LELEIOTT BROIDY’S
MOTION 10 SICAL
FITIONT BROWYY, animdividual, EEITH
PDAVITISON, an individual; MICHAEL Hoaring Date: September 7, 2018
AVENATTL, an individual, DAVIDSON & | Time: 8:30 am,
ASSOCIATES, PLC, a professional limited e .
[iabifity company; and ].?OES 1 through 20, Department: 48
inclusive,
Defendats. Action Filed:  July 12,2078

Non-party news organizations ABC, lnc., The Associaled Press, Cable News Network,
Inc., Lhe Taily Beast Company LLC, Dow Jones & Company, Inc., Los Anpeles Times
Communications LT.C, and The New Yoirk Post (collectively, “Media Intcrveners™) respectfully
submit fhis Opposition to the mution of defendant Elliol Broidy to scal or otherwise prevent

public aceess to portions of the Complaint in this action.”

" On Tuly 10, 2018, Judge Ernest M. ITiroshige held (bhat the Media Inferveners were
permitled w intervene Tor the limited purpose of asserting the public™s and ihe press’ rights of
access to cowrt records and proceedings in Lhis action, and direcled thal the bledia Interveners he
wiven the opporlunity ta respond 1o any motion Lo seal. Sce Mot, Ex. C (71802018 Order al 3).
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MEMORANBDUM OF OINTS AND AUTLIORIETES
L SUMMARY O ARGUMENT

A party seelking w abrogate the public’s presumptive right of acccss wo court records bears
the heavy burden: he must present “cvidence of ‘serious njury,” amd the serious injory must be
shorwn witly spectficity.” Liniversal City Studios, Inc. v, Superior Court, 110 Cal. Agp. 4th 1273,
1282 (2003 {quotation omidted). Defendant Ellioit Broidy (“Broidy™) has not come elose o
meeling g buiden to seal approximately 2 V% pages of PMlaintift”s Complainl. Sce Notice of Mot
at 1. Most notably, he failed {0 submit any evidence to substantiate s vagoe claims of harm,
which ure described only i an ambiguons and conclusory faghion,

Instead. Braidy effeclively asks this Courl 1o hold that any allesalions invelving inlimale
litigaled in open courl procecdings, even when the parties mvolved are nol high-powered politicy]
figures whose conduct and motivalions implicate significant public issues, Well-cstablished law
requires pattics seeking to seal court records to demonsirate, with specific facts and admissible
evidence: 1 that secrecy 15 nocessary (o profect an overriding miterest; 23 that there 15 &
substantial probability that thal inteeest will be prejudiced absent sealing; 3) that the sealing order
is narrowly tailoved; and 4) that no less resinclive means exist to pronote the overriding interest,

NBC Subsidiary (KNBC- TV, Ine. v. Superior Court, 20 Cal. 4th 1178, 1208 ([999); Cal. R, Ct,

2.550,2.551. Browdy has nol met this sinel constitutional hurden.
[first, Broidy improperly relics argely on inapposite authority involving discovery
proceedings inan ellort to niinimize his borden. The constitutional requiremenls here are clear:

as the party sesking to prevent public access o courl records, he mugl make the nocessary four-

part showing to overcome the presumption of access. Sec Scetion [L13.

Second, Broidy’s conclusory asserbons that information contained m the operative
pleading in this case 1 "embareassing,” “private,” ar “confidential” do not meet Tus burden. Id,
Lven in cases imvolving privele scxual refationships and intimale Fuomily disputes, courts have held
litigants to the same strict requirements to overcome the constitotional right of access. L.p., NBC

Subsidiacy, 20 Cal, dthoat 1187 nd, 1210-11; Burkle v. Buckle, 135 Cal. App. 4th 1045, 1054

6 THAVIS WRIGHT UREMMALNE LbI
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(2006). Lo the ahsence of any particularized showing of actual haon - which the Motion does nat
present Breidy’s dewand for privacy does not justify scaling. See Burkfe, 135 Cal. App. th at
1659, Nor docs a conltdentiality apreemen! hetween Broidy and Plamo [V change these
requitcments; private parties cannol contract to defeat the public’s constitutional right ol access.
See Cal. B CL 2.551{a); MeNair v, NCAA, 234 Cal. App. 4ih 25, 35-36 (2013).

Third, Broidy cannot evade the st Amendment®s public access requiremenls through
procedural gamestnanship, by asking the Court o “strike” the allegalions atissuc. He crroncously
relics on two cases that sugpested this approach in specific, narrow clrcumstances involving

diseovery materials thal were subject to a prolective order. See Mercury Tnleractive v. Klein,

158 Cal. App. 4th 60, 104-05 (2007); Ovorstock.con v, Goldman Sachg Group, 231 Cal. App. 4th
471, 500 (2014). Bul as these cases made clear, this approach does not apply owiside of the.
discovery context, and both decisions expressly discourage attempts {like Broidy’s here) (o extend
tliis narrow exception to justify browd scaiing. Sce Section 1LB.

Finally, Broidy’s conclusory asserlions cannot overcome (he especially strong intcrest in
transparency here. This case involves a controversial {ransaction involving polilically powertul
individuals that closcly paralleis isgucs in a pending eriminal investipation connected {o the
President of the United States, The preswnptive public inierest that justifics monitoring all civil
cases is wignificantly heightened here, not only because of this subject matler, but also beeause the
claims at issue involve the allempted use of financial payetis and non-disclosure agreements to
resivict discussion of matters of political eoncern, Cowrts have made clear that when sach charges

have heen made, the need for public secrutiny s al 1ts apex. See Section ILC, For all of these

reasons, this Courl should deny Broidy™s Motion and unseal the Complaint in ifs entirety.

Il. THE MO LTON TGO SEAL SHOULD RE DENTED.
A. | Court Records Are Presumplively Open Under The First Amendinent.
As the California Supreme Courl unanimously reeogmized i 1893, the Firsl Amendment
provides a presumptive ripht of public access to civil court proceedings, including “eivil litigalion
docurscnts filed in court.” NBC Subsidiary, 20 Cal, dthat 120 & n.25; [21F n.27, [212-13, 1215-

19, See ulso Savaghio v. Wal-Mart Stores, 149 Cal. App. Ath 588, 596-597 (2007) (“[LJhc public

7 Davis WeiGHT TUEMAINELLP
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has a First Amendment right of access to civil liligalion documents filed in court and used al trial
or submitied as a basts of adjudication™). The Calilorz Suprene Court’s ruling reatfiomed the
long-standing tradition of openness in California courls, even in the tace of asserted “privacy™
iniercsts, As the Courl explained, “[if public court business is conducted in privale, it becomcs
impaossible W expose corruption, incompotence, inefliclency, prejudice, and favoritism. Vor this
reason, traditional Anglo-Amcrican jurisprudence distrasts scorcey in judicial proceedimgs und
favors a policy of maximum public aceess to proceedings and records of judicial proccedings.”
NERC Subsidiacy, 20 Cal. 4ik at 1211 n.28 (quolation omitted).

Applying these requirements, the Court held that sealing of courl records requires findings
Lhaal “(iy speeifically set forth ihe facts that supporl the findings and {if) direct the sealing ol only
those documents and pages, o, it reasonably practicable, porlions of those documents and pages

thal contain the matenial that needs 10 be placed under seal. All ofher portions ol each document

or page must be ingluded in the public file.™ Td. al 1225 (emphasis added).

Following NRC Subsidiary, the Judicial Council implemented Rules of Court 2.550 and
2.551, whicl were intended to codily the public’s lirst Amendment nght ol access. Sce Advisory
Commitice Comiment to Cal. R. Ct. 2.550. Rule 2.250{c) states that “[u]nless confidentialily is
1'{::1:..1irad by law, court records arc presumed 1o be open.” This rile reinforees the principle that
“[s}ince courl records are publie records, the burden resis on the party seeking to deny public
acoess to those records Lo cstablish compelling reasons wiy and to whatl extenl those records

should he made private,” Mary R, v. R &R Corp., 149 Cal. App. 3d 308, 317 (1983).

A judicial vecord cannot be sealed unless and until the courl “expressty [inds™ that:

(13 There exists an overriding interest that overcomes the right of
public access to the record;

() The overriding interest supports scaling;

(33 A substantial probabilily exisls ihat the overriding interest will
e prejudiced if the record is not scaled,;

(4 The proposed sealing Is narrowly tailored; and,

(53 No less restrictive means exist to achicve the oveniding interest.

Cal. R. Ct. 2.550(d) (emnphasis added). The court must identify “the factual findings that support

[its sealing] order.”” Cal. T, CL 2.550e)1).

2 Davs WitiGwr TRERAING LLP
WES 5 FIGIULRLEA 51, SULTE 20k
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As caplained below, Broidy's attempl 1o seal potions of the Complaint does nol satesiy
the siricl constitutional requirements, ov the requirements set forth in the Rules of Court,
B. Broidy Hus Nol Substantiated Any Overriding Intevest To Justify Scaling.

First, as a threshold seatter, Broidy relies on an incorrcet lepal standard, inoan improper

attempt to shill the burden to parties opposing his secrecy request. E.g., Mot at [3-14, 'Fhis is
backwarda, [t iz well-establizhed that “under the First Amnendent, the party seeking aceess s

cnititled to a preswnption of entitfement to disclosure and it is the burden of the party secking

closure Lo present facts supporting closure.” Burkle, 135 Cal. App. 4th at 1069 (quotalion
omitted; emphasis added). Accopd MeNuir v. NCAA, 234 Cal. App. 46h 25, 32 (2015)

(recognizing that party moving for closure order has burden to justify sealing}, [n re Providian

Broidy’s inaccurale argnment to the contrary relics on language froim Winlred 1. v.

Michelin North America, Tne., 165 Cal. App, 4 101F (2008) (Mot. at 13-14), bot that case Jdid

not involve public access to court records - it concerned the admissibility ol cvidence at trial.
165 Cal. App. 4l al |14, Moreover, the “hicavy burden” [anguage Brofdy quoles comes from an
entirely different standard, for compelling disclosare of private information from a lingant in

discovery. Id. at 1040 (quoling Morales v. Superior Courl, 99 Cal. App. 3d 283, 287 (1979)). 1L

lias no application o a tequest to seal a public court record, where the burden 1s on the proponent.
Second, Broidy lailed to present “admissible cvidenee™ demonstrating 8 “spectfic showing

of sertous injury” if the entire Complaint is unsealed. Universal Cily Stdios, lne. v, Superior

Court, 110 Cal. App. 4th 1273, 1782, 1284-86 (2003) {ordering salilement arreement, financial
and accounting records, and related Iegal pleadings to be unscaled because party failed to

substantiate threalened harm). As the Court of Appeal noted, “[i]a delineating the injury to be

*I'he aflocation of the burden in a sealing dispute stems from the constitutional
presumption of public access, but it alse rellects the practical consideration that the proponent of
scaling iy the “only | party that knows| the contents of the docwments” and thus is the “the only
parlicipant that would be able to discuss the arguments with any particularity.” Providian, 36 Cal.
App. d4th at 301 #.7, 307, [f the burden were on the Media Interveners — who do not have access
to the sealed information — “the praclical reality would appewr to be thal the parly resisting
discloswre would enjoy an advantage that virlually guarantees success.” Id. at 301 n.7.

g D vis WitiGIeE T REREATHE LA
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mrevenied, specificily is essential. Broad allepations of harm, bereft of specific examples or

articulated reasoning, are insulficient.” 1d, at 1282, See also H.B. Fuller Co. v, Dog, 151 Cal.
App. 4h 879, 891-892 (2007) “contentions and cometusory avermenls”™ aboul “conlidential” or
“private” inlommation in coart records did not constiiute actual facts supporting sealing).

Here, Broidy failed to submil iy evidence to substaniate bis vague and conslusory
assertions of harm. Broidy relics solely on prior cowrl orders from this casc, a copy of the
Complaint with proposcd redactions (which was not served on Media Tnlerveners), and lus
proposed motion 1o compel arbitration (which the Court declined (o file). Sec Mot., Lix. I
Brotdy did not submit his own declaration, or o declaration from auy person who purportedly
would be harmed by umsealing (he Complaint. Instead, the only declaration in support of the
Motion is from Broidy's counsel, discussing the procedural history and aulhenticating court
reeords. Sec Declaration of Marvin Putnam. None ol these materials are “evidence,” Jel alone

cvidence of “serious injury,” as the law requires. Universal City Studios, 110 Cal. App. 4th at

1282: sce also People v. Rios, 193 Cal. App. 4th 584, 592 7.4 (2011} (molion 18 nwl evidenec).

This fails to moct hiz burdein. See Kamakana v, City & County of [Tonololu, 447 F.3d

1172, 1182 (9th Cir. 2006) (defendant failed to meet urden required to seal court records where
its “conclusory oilerings” consisted only of declarations with “conclusory statcments” that
documents “are confidential and that, in general, their production would, amongst other things,
Winder |a police umil’s] future operations with other agencies, endanger informants” fives, und cast
[police] oflicers in a false light™); Providian, 96 Cal. App. 4tl at 301 {de{endant Tailed to meet ils
burden to keep records scaled where the cowrd “lound |its] declarations conciusory ox otherwisc
unpersuasive™ to cstablish ovemiding harm).”

As in Kamakana, Liroidy’s Motion contains only generalized conclusions thal the material
he seeks Lo seal is “highly conltdential and private™ and would “cmbarrass and hoet” him if
disclosed. Mot. at 9. He vaguely afludes o the infortmation being “salacions” and “deeply
persenal” (Mot. at 13-14). but no cxplanation is olTered about how the information would cause

? TTe cannot attempt to do so on reply. See Jav v, Mahafley, 218 Cul. App. 4ib 1523, 1537
(2013) {ciling “general rule® that “new evidence is not permitted with teply papers™).
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any eoncrete lanm thal is serions cnough to overcome the proesuaplive right of access —
pariicularky m fight of the mlonanation thal he admits s abready public. d at 6-7. Such cursory
and hypothelical claims, unsupported by any admissihle avidence, does not come close to mesting

ihe strict burden required to demonstrate an overriding nterest o scerecy. See JLT Fuller Co.,

151 Cal. App. 4ih at 84 Universal City Sadios, F10Cal, App, A a0 12849-86. To the contragy,

courls consistently have rejected this ked of “speculative wnd conclusory™ argumen as luiling to

Justify infringrement of constilulional access vights. See California ex rel. Lockyer v. Safcway,

e etal, 3551 Supp. 2d F1LL, T11E, V23 {C.D. Cal 20053 {companies tailed to justify sealing

of a revenue sharing apreemenl relaled to a labor aclion where they “niade no specilie, non-
speculalive showing™ us o commereial or comnpetitive arm from disclosure),

Third, Broady’s conclusory invocation oi the night to privacy (e, Mol at 9, 13-14),
ovorlools the prineiple that the “comstitutional right to privacy has never been absolule; 1013

subject (o a balancing ol 1olerests.” Jacoh B. v, County of Shasta, 40 Cal. 4th 948, 961 (2007,

See also Inl’l Fed. of Prof®1 & Techniea]l Eng'ra, Local 21, ATL-CICO v, Supcrior Court, 42 Cal.

4ty 319, 339 (2007) (state constitulional right o privacy is not violated “if the mvasion 15 justified
by a corepeting interest™) (guoting Tl v, NCAA, 7 Cal. 44k 1, 38 (1994)). Consequently, couris
considering scaling requests have made clear that “state constitutiona! privacy riphts do not
autoniatically “irump’ the First Amcndmeni right of access under the United Siates Constitution.™
Burkle, 135 Cal. App. 4th at 1059, To the contrary, as the court foune, “[a]o aathorily supports
the notien that the constilutional right of privacy is to be trealed differeny Mtom any other
potentially overriding interest for purposes of First Amendment analysis.” [d.

(jiven his cursory and generalized discussion of the pirported harms, and the absence of’
any supporting evidence, Broidy eflectively is ;mki'ng (s Court to hold that any inlormation of a
sexual o7 intimate nalure must be kepf seerct. But that is not the law. To the contrary, many of
tl.n:: key decisions establishing the right of public access lo court records in Calilomia have
mvolved such “infimale™ wformation. More than a cenfury ago, the Calilornia Supreme Court

rejecled an atlempt 1o close court procesdings in g divorce case, despile o party’s concern that the

case woukd reveal evidenee “of a Nlihy natore.” In re Shortridge, 9 Cal. 526, 528 ([893). There,
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the Courl declaree that “[ijn this country it is & first principle that the people have the righl 1o
know whal s done e their courts,” even when a case involves tawdry ullegalions, 1d. at 530,

‘Fhe Court’s landmeank decision in NBC Subsidiary, which established Lhe governing
stamdard for public access to Calitomia court records and proceedings, arose from a palimony il
nvolving actor Clint Fastwood and aclress Sondra Loclce; the Comt renerated dhal civil court
documents are presumptively open 1o the public, even where those documents involve “privale
ets.” 20 Cal, Athoal 1208 & 10.25, 1211 127, 1218-19. 1n that case, the frial court tnssted that
the public’s right of access was diminished becanse the acimonious proccedings botween
Fuastwood and his former girlfricnd involved a “purely private dispute” with intensely pursonal
allepntions, including Locke's charge that Lastwood forced her io bave an abortion. [d. at 1187
n.4, 1210-11. But the Supreme Court disagreed, cmphasizing that a “ial courl ts a public
governmenlal instiution.”™ Id. ﬂ.l £211. As the Court explained, “|1|itigants certainly anticipale,
upon submilting their disputes for resolulion in a public cowt, helore a stale-appointed or publicly
cleeted judge, that the proceedings in their case will be adjudicated to the public.™ Id. at 1211, A
Hiligants in a civil case 1s “entitled to a fair tfal,” the Court cxplained, “not a privale one ™ [d.
(emphasis added). The Courl concluded, “the public has an mterest, in all eivil cases, in
observing amd assessing the performance of its public judicial system, and thal interest stronghy
supports a general right of access in oxdinary civil cascs.™ 1d, at 1210.

Subscquent decisions have held squarely that “[(fhe First Amendment provides a nght of |
access (o courl Teeords in divorce procecdings, just as in other ordinary civit cascs.” Burkle, 135
Cal. App. 4th at 1070, The movant in Burkle argued that divorce proceedings should be subject
to less rigid scaling standards because of the “infrusions fnlo Tarmly privacy that accompany the
dissolution of infimale relationships.™ Ld. at 1060-61. The appeals court disagreed, noting that
“the issues distinguishing divorce cases from other civil cases — such as psychological cvalualions
in child custody dispules and the like — are aflen the subject of statutory exceptions Lo the geneeal
e of public aceess, in which the Legislature has already engaged in the necessary balavcing of
privacy righis and public access 1ights.™ Id. at 1061, “Nothing aboul these exceptions contradicts
the conclusion thal hoth historical tradilion and the institutional value of open proceedings
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presumplive right of access “applics with cqual foree to family law cuses™)”
Evenn the context of set{lement agreements related to clalims of sexuad harassement or
sex il abuse, Califormia and Niuth Cirewnt appellate couns have found that trial cowrts erred by

scaling the courl records. Forexample, in Copley Press, [ne, v, Superior Court, 63 Cal. App. dih

367, 376-77 (1998, the Cowrt held that o [5-year-old high school student’s cinbarrassment fiom
pubtic disclosure of documents detuling a sexual assaull against him did nol outweigh il
public’s nght of access (o court documents. The Cowrd held thal records may be scaled only in
“exceptional eircumstances upon a showing of compelling reasons,” a showinyg that the stucdent
and his family could not make. Ld. at 376, Accordingly, the Couwrl ovdered the unsealing of the
settlement agreemient records, Including the amouwnd peand to finalize the settleinent. [d.
Similarly, in Hagestad v, Tragesser, 49 F.3d 1430, 143435 (9th Cir. 1999), the Ninth
Cirewtt overtuened an order sealing the entire cowrt record in a sexual abuse case involving a
member ol the Oregon Slais Bar, including the seliement agreement, becausc the plaintiff failed
to offer, and the trial court failed Lo articulate, comerele mnferests justifying a sealing order. Scc
also Hugvitz v, [locfflin, 84 Cal. App. 4th 1232, 124, 1246-47 (2000) {vacating order sealing
declaration about doctor’s alleged sexuad harassment; “sparing citizens fvom cmbarrassment,
shame, o1 even intrusions into their privacy has never huen held to outweigh the pouarantees of free

specch in our federal and state Conshitutions™); San Jose Morcwy, 187 IF.3d al 1102 (reversing

order denying newspaper’s challenpe Lo blunkcet protective order in sexual hagassment case).”

Breidy carmot justify sealing with vapue claims that he would be cmbarrassed, or that

* See also In re Marmiage of Lechowick, 65 Cal. App. Ath 1406, 1408 (1998) (reversing
deniad of request to unsesl records 1o mantal dissolution proceeding); Eslale of {learst, 67 Cal.
App. 3d 777, 785 n.3 {1977) {rejecting demand for secrecy of probate court [1les involving the
Elearst familky; holding “courd vecords are public records™),

* In 2004, a judpe of this Couwrt granted a media request to unscal records in a divorce case
involving then-Republican T1LS. Scaate nominee Jack Ryan and aciress Jeri Ryan, over their
vbjoctions that the walerial was salacions and private. Sec Ryan v. Ryan, LASC No, BD290382;
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disclosure would damase his repatation. L., Mot at 6,9, E3. Courts consistently have held that

a litipant's potential ciibarrassment is msufficlent 1o justily keeping court fifes secret. See

McNair, 234 Cal. App. 4th at 37 (NCAA failed to justify sealing records of enflorecment activities

by arguing thal | phublic disclosure will embarrass those who had relied on confidentialily™),
Drocier & Camble v. Bankers Trast, 78 F.3d 219, 225 (6th Cir. 1996 (interest of corporation or
its exeenlives “in protecting their vanity ot their commcrcial sclf-interest does not gualily as

prounds ... for keeping the information wnder scal™}, Publicker Indastries, Inc. v, Cohen, 733 F2d

1059, 1073 (3d Cir. 1984) (presumplion of open access to cowd records i3 “not overcome by the
proprietary intcrest of present stockholders in not losing stock value or the interest of upper-level
matiagement in escaping entbamassment™); Joy v. North, 692 I.2d 880, 894 (2d Cir. 1982)
(information embamassing to bank could not be kept senled).”

Fourth, the cxistence ol a confidenttality agrecinent between Broidy and Plainliff cannot
overcome the public’s right of access, or alter the rigorous constitational requirements for sealing
any portion of a judicial record. Rule of Court 2.551(a} expressly stales that & “court must nol

permil a2 reeord fo be filed under seal based solely on the agreement or stipulaiion of the parties.”

(Limphasis added.) Sce alse San Josc Mercury News v. Dhstrict Court, 187 .F,'iri 1096, 1098 (9th
Cir. 1999 (the “right of access to court docuinets belomgs o the public™ and parties are “in no
position to barpain thal righl away™); Champion v. Supgrior Courd, 201 Cal. App. 3d 777, 787
(1988) {court should “resist[]” temptation to accept stipufation to seal courl records).

Droidy ciles Universal City Studios and Publicker Industrics for the proposition Lhal

“I'kic fow cases Broidy cites where scaling was upheld involved extremnc, inapposite
cirenmstances, Tn Oive v. liox, 211 Cal. App. 4th 1036, 1068-70 (2012), the defendant tried 1o
publicly file “private medical records” of the plaintfl, whom he was accused of sexually

molesting when she was a child. 1d, at 1045, 1047, Similarly, in People v, Tacksom, 128 Cal.

App. 4l 1009 (2005), (he court sealed search warrant affidavits because they contained “graphic
and detailed descriptions” of Michael Jackson's alleged molestation of two children, reasoning
that disclosure “would fikely be embarrassing, 1l not devastating, to the minors.™ [d. at 1023~
1074, The court cautioned iad its decision was “sui generis.” Id. at 1014, Andin Loc v. Blue
Cross & Dlue Shield Thited of Wisconsin, 112 F.3d 869 (7th Cir. 1997), the cowrt rejegted a
litipant’s request 1o proceed as “Toln Doe,” holding (hal “the fact that a case involves a modtcal
issue is not a sufficient reason for allowing the use of a fictitious name .. Td. at 872, In the
passape Droidy quoles, the court noled the possibility of sealing portions of the plaintifi™s
“poychiatric records™ if they were submitted as exhibits, but held he could not be unonyenous. 14,
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private confidentialily agreaments juslily secreey (Mot at £3), bul the Court uf Appeal has

expressly rejected lhis intepretation, {Tully Corp. v, Su periar Coarl, 102 Cal. App. 4ih 97, 106-

NBC Subsidiary, we held that a settfernent apreemont which had a confidentiulity provision couid
not be senled unkess there was 1 showing of seqous injury which weould result from public

disclosure.” L. at 106, The courts in Hully and Universal City Studios both rejeeted the sealing

requests despile the parties’ privale Scerecy afreements. I, ar 107, Universal Cily Studios, |11
Cal, App. #tliat 1283-84. Sec also MeNair, 234 Cal. App. 4th al 35-36 (swne; “more agrecment
ol the parties alone is Insufficient W constitute an overnding ioterest to justify scaling™).

Broidy then elaims that, absenl seafing, he “will be loreed o choose belween publicly
defending himsell against plamtils malicious and lwise allegations, or exercising his contraciual
right (6 privately arbitrate his dispute — potentially thereby forcgoing any opportunity to defend
hirsel [ from public attacke.” Mot. at 15, But this ﬁrgumcnl applies (o the sealing of the enfire
Complaint, a remedy which Broidy docs nol seek. Sec Notice of Mot at 1. Tle does not even
allcrmpt to explain how he would be prejudiced by having to docide whether fo respond fo the
specilic allepations that he seoks to seal, given the information that already is public, and his
response Lo inlormalion that is contained in the rest of the Complaint,

Notably, the comt in McNair rejected a very similar argument. In that case, the NCAA
argucd that “if the records here are not scaled, it must decide whether to publicly reveal the
contents ol (e condilionally lodged documents,” or clse J:'ul'_g:_r the opporlunily Lo rely oicthem in
the litigation, and 1hus not be able o “fully defend flsell against plaintiff’s lawsuit.” MeNar, 234
Cal. App. dth ﬁt 39, But the conrt was nol persuaded, noling that “all parties unable to show the
NBC Subsidiary Factors face this cholce when a request 10 scal documcents is before the col; Lhe
NCAA s no different.™ 1d. The same is lrue here.

Finally, Broidy cannaol delcat public access with the procedural pambit of asking thas

Court 1o “sirike™ portions of the Complaint that he considers “irrelevant” or “exirancous.” Mof, al

A0 (2007), and Overstock.com v. Goldman Sachs Group, 231 Cal. App. 4th 471 (2014), which
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parrowly addressed a very different tvpe of situation, Lo, Mol at 1 1-12. Broidy relies on a

footaote from Mercury Interactive which ratsed w possibility of’a motion 1o strike cxhibits

“where ihey consisted of discovery material thal was not adnuitted at trial or used as a basis of
the court’s adjudicaion of o substantive matter.™ 138 Cal. App. Hh at 103 (emphasis added), He
disrcpards the court’s cautionary [anguage, which clearly linited its decision to discovery
material, and which discowraged litigamls (rom attempting 1o expact the exception further:

We siress that the lssue we decide here 15 o rathicr parrgw one: the applicability of

1 profective order and lator filed with the court and 1ot uscd ai triad or submied
a5 a basiz for adjudicalion. The casc ... docs not concemn the sealing of the
Complaint or the propnety of the order unscaling the Complaint itself. Our

under scal, nor 15 30 intended to supgest that pleadings should not, ag a general
rule. be open Lo public nspoection.

Id. at [04 (craphasis added).”

Broady's veliance on Qverstock, com 1s stmuilarly masplaced: thal case also addressed the
narrow issue of when “discovery materials” can remain confidential. 231 Cal. App. 4th at 478,
492 (emphasis added}. The cowt’s diseussion of “relevance” was limited to thal context. E.g., id.
at 497 (“lhe right of access applics only 1o discovery materials that are relevant to the malters
before the (pial court™) {original emphasis). The same linit applies (0 the court™s reftrence to
motions to strike. Id. at 500 {noting motion to strike could be used “when a parly submits a

sunami of discovery malerials subject 1o a protective order™) (cphasis added).

In shart, the cases relied on by Broidy i support of his Orwellian proposal that portions of
the Complaint be “xtrickc.n” from the public record are himnited to the context ol discovery
materials sulject 1o proteciive orders. They do not crcate an altemative procedural mechanism to
evade public access by “striking” any portions of a courl record that a litipanl considers imelovans.
Based on his ruisguided reading of those [wo casces, Broidy missiates the applicable lepal standard

here, claiming that “the public righl ol access atlaches ondy to those materials thal are necessary

T The Mereury Tnlerselive court’s warning about its “narrow™ holding reflects the case’s
*“unugual procedural path,” in which the cxhibits at issue were allegedly fifed with 4 complaiut
that was 1 “legal nullity™ designed Lo cvade a discovery stay in another maiter. Ld. ar 74, 104,
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lo the adjudication ol o case™ Mot. at 16 (original emphasisy. That 1s Natly wrong. The Fiest
Amendmenl presumption of access attaches “to civil littsation documents Gled 1o court as a basis
for adjudication.” NBC Subsidiary, 20 (_"ll Athat 1208, 1. 25 {cmaplasis added). Accord Cal. T8
Cr 25500003 ) savarhio, 149 Call App. b at 596-97 {righl altaches Lo records “sabnmitled as a
basis of adjudication™); McMair, 234 Cal. App. 41hat 31 (same).”

This distinelion is crucial: if the presumption of openness applied only to records tha
wele docmed “neccessary” to the Court’s resolalion ol 4 controversy, the public’s right of acecss
would be subsumed by the ments, and could be fimitcd by the ouicome ol a particular ¢ase, This
would defeat the central purposc of the right of access: enswing that “eitizens are entitled 1o
chserve, monitor, understand and entigque their courts .7 Safeway, 355 F. Supp. 2d at 1125,
Conscquently, California courts have held that the right attaches to all itoms “submntted as a basis
for adjudication,” hecawse that cnsures that the public can serulintee what went into the Cowt’s
decizivn-making process, regardiess of (he end result. Savaplio, 149 Cal, App. 4th at 506-97;
MeMair, 234 Cal. App. 4thoat 31,

A foderal judec in Los Angeles squarely rejected an argumetit vory sumitar Lo Browdy's

hexe, that the nght of access should “not atlach netil, essenlially, the judge makes a muling based

upon the subject documents.” Petrolewn Mrod. Anditrust Litig,, 101 FR.ID. 34, 42 (i984). The

district court noted that “[i]f the rationale bebid access i to allow the public an opportunity to
assess the correctness of the judge’s dectsion, documents that the judge should bave considered or

relied upon, but did not, e just as deserving ol disclosure as those that actuatly entered into the

qudge’s decision.™ 1d. (original emphasis). Consequently, the cowrt rejeeted the notion that

¥ The broad public access standard encompasses more han jus) dispositive records, Eu,
Providian, %6 Cal. App. 4th at 295-96 {unscaling exhibits o class cortification motion); H.B.
Fuller Co, 151 Cal, App. Ath at 893-94 {presumption of access may attach to discovery motions
involving “questions of greal signilicance w members ol the public™). In the analogous context of
the commen law righl of aceess, the Ninth Cirewit recoghized thal o presumption of openness
applics to records altached 1o any motion that “is nore than tangentially celated o the merits of a
case.” Center for Auto Safely v. Chrysler Group, TT.C. 809 F.3d 1092, 1101 (9th Cir. 2016). As
the court explained, “{njothing in our precedent suggests that the 1'igi1L el actess furns on any
particular eesit”; rather, “[mlost ligzation in a case is neol lterally *dispositive,” bui neverthaless
invobves imporlant issnes and mlormation 1o which ow case law demands the 1}uhlm should have
aceess.” Tdoat FOYR, 1102,
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“whether the infornation will be relevaod at teial™ was a proper consideration [or lmiling public

access, explaining Lhal, “ior the presumptive rnghtl to be suspended or nomexislent unlii after the

Juege Las ruled on a motion, would be to impair the ingoriant tnlerest (0 confomporaneous review

by the puhlic of udicial perfommance.™ 1d.

The saine reasoning squarely applies here, Broidy seels Lo seal portions of the Complaiint
hased on his assertions aboud “wihcther the mformation will be relevant,” and whether the
pariicular allegations are “necessary™ to the resolution of the case, Mot at 16, Bot the Cowrt’s

determination of relevance is tselan acl ol adjudication that the public has an nlerest i

momtboring. Sce Pefrolenm Prod. Antitrust Litig., 101 F.R.I a1 425 Safeway, 355 1 Supp. 2d at
1125, Brofdy camnol evade his constitutional burden by asking the Court fo “strike”™ allegations.
Morcover, as with his generalized claims of harm, Browdy does not offer any speeific
argumenl as 1o why these allegations arc ireclevant. He simply repeats, mantra-hike, the
conclusory assertion that the porbions he wishes Lo seal have “no bearing on apy cause of action in
this maiter.” Mpt. al 8 {original emphasis). Bul he does not even identify the causes of action at
1ssue, let alone explain why the allepations that he is trying to suppress atc irrclevant to them.”
RBecause of the information asymmotry noted above, the Media Interveners are necessanly

limited in their ahility to address the refevance issue., See Providian, 96 Cal. App. dth at 301 n.7,

307, But i is notoworthy that Broidy acknowledires that he “seeks to seal™ portions of the
Complatnl “relaling directly to his intimate relationship with plaintiff.” Mol al [6 {eriginal .
emphasis). Llsewhere, he admits that s case avises oul of the puported ieach of a settlement
agreernent Dl “relates to a relationship Mr. Broidy had with plaintiff, during which she elaimed
to be pregnant with ks child, a pregnancy she claims o have subscquently lerminated.” Mot, at
6-7. Broidy thus effectively acknowledges that the portions of the Complaint that he secks to seal
relate “dircethy™ to the very subjecl matler at the hearl of the action: his “inlinate relationship

with plainti{[.™ ld. at 16, I'ar from establishing that these excerpts are “irrclevant™ or

? Broi dy’s suggestion that he could not identify the clatins because of thc scaling order
(c.g., Mot at 6 1.2), 15 helied by his proposed maotion to compel arbilvation, which he attached as
an exhibit; it states that Plaintill las suced Lim lor breach of contracl. Sev Fx. Tral p, 2, Plainly,
Broidy does not [eel constiained to discuss what he belicves is beneficial to his aroument,
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*oxtrancons,” Broidy™s own pleading shows why they are related 1o he claims asserted by
PlaumlifT as & “hais for adjudication,” and thus arc subject (o the presumiptive right of aceess.
C. None Of Breidy’s Asseried [rieresis Can Override The Strong Public Interest There.
Ewven assuming, for the sake of armument, that Broidy had presented evidence to
substantiate an interest 1n secicey (wihich he has not), he fatled to show that any such mleres!
ovorrides the strong public interest in access, As conets repeaiedly have recopnized, the right of
access ensures thal members ol the public and their swrogates in the press are able o monitor and
serutindze the Justice systom. Sco NRBC Subsidiary, 20 Cal, 4th at 1230 {“the public has an interest
in al civil cases in ohserving und assessing Lhe perlomance of 168 public judicial system™) |
{original emphass); Pstate of llearsf_, &7 Cal. App. 3d at 784 (“[i]f public court business 1s
conducted i private, il becomes mpossible (o cxpose cormption, incompelence, nefiiciency,

prejudice, and favoritism™)y; Petroleun Prod. Antirust Litig, (1 FR.I. at 43 (rocognizing “the

. . . . . . . - |
mnporiant inlerest in contemporancons review by the public of judicial petformance”).”’

These inhercnt matiers of public concern are hetghtened in this action, which direcily
involves the sttempled use of the legal system Lo resliict the disserminalion of information with
potential political and public policy ranlifications. L.g., Mol al 6-7. Courts have rejecied sealing

i such cases. See H.B. Puller Co,, 151 Cal. App. 4th at 894 {recopnizing strong public inlerest

that suppoerted unsealing in subposna mailer where “lhe information sought is invested with a
substantial constitutional inferest, 1.e., the Tirst Amendiment righl to speak anonymously,™ noting
the positive ellecl of “fpjublic scrutiny” on “judicial actors,” and noting (hat the “deeper the
public’s understanding of judicial lreatmen of these 1ssucs, the belier equipped the public will be
ko, o inglance, seels lepislative modifieation of the governing rules and procedures™).

Broidy challenges the very legilimacy ol this lrwsuit, and his Molion is critical of the

" Broidy incorrectly asscrts that the Media Interveners must make & “showing of spucilic
utility of public access.” Mot at 14, As discussed above, this quoke lrom Mercury [nteractive is
limited to discovery materiaks sehject to a protective order, Sea Scetion 11 supia, Broldy’s
allempl Lo export that lanpuape to these cireumstances “erroneously reverses the hurden by
sceking to require an evidentiary showing of the public interest.,” Saleway, 355 1 Supp. 2d at
1125, The Court “stronaly presume| st the public’s interest in acegss and require{s] a showing af
compalling reagons to rebut it [d, {emphasis added).
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Courl’s handbing of the casc so [ar g, Mol at 6 (alleging PlanGiT sued to “avoid the
strichures™ of ber setllement agreement with Broady); id. at 8 (asserfing this Cowrt “did not provide

a reasoil [or iy decision™ not to accept his proposed motion to compel arbitralion and Lo defay

consideration of further motions). Because the rightl of access 1s designed to ensurc that the public

can serudineze courts’ handling of contested issues, Broidy’s assertions magnily the need [or

transparency here, B, Coben v. Tramp, 2016 11,5, Dist. LEXIS 69985, at #18-19{5.D. Cal.
May 27, 2016) (“the public interest in vnderstanding the judicial proccss 1w heightened in this
case”™ where defendant had “placed the integrily of these courl proceedings at issuc™).

Finally, as Broidy acknowledges, the circumstances surrounding the negiiation of the
settlement agreement al the center of this litigation is a maller of substantial public inlerest
Broidy 15 a prominent political fundraiser and former deputy finance chairman Jor the Republican
Nattonal Committee; bis connections with Presidenl Trurnip and Tis former attorney and aide,
Michael Coben -~ including the mechanism by which Cohen negotiated the sottlement apreement
and payimnent al 1ssue n this case on Broldy’s behalf - have becn subjeet to extensive public
discussion and press coverage. See Declaration of Michacl ). Avenalli ve: Ex I'arfe Application,
Exs. 1-2 (filed July 10, 2018). Moreover, thts matfer relates lo an ongeing criminal investigation
contcoted to the President of the United States and br. Cohen, which has pamered exiensive
aflention in the national media. Sce Mot. at 7 n4. Although tie public always has an intercst ™
monitoring the judicial system, the bar for sexling is even higher in cases [ike this onc, which

dircetly concorn such matters of infense public interest.’ Blmdy a Mo Jmn ﬂhuu% 51:: denied,

DATLD: August 24, 2018 By: B
Ku]h - .;154:1

18, Distriet Judge Kimba Wood refused to let Cohen keep the namcs of his clienls
(inclading Broidy) confidential, dc%p]lf, claimns that discloswre would be embarrassing and an
wvasion of privacy, stating that was “not cnongli under the law.” See “Associaled Press (Apr. 17,
2018), latps:Mapnews, comf8eiec?OcTalbdel fDe04fdal 10adfofe/ T rump-lawyer-lerced-lo-reveal -
another-client:-Sean-Hanmly,

' See Providian, 96 Cal. App. 4ih at 309-10 (unscaling court reeords refleeting private
company’'s business praclices where courl recognized “great and legilimate public interest™ in
“Imw Privi dinl]'t went 1b0ut trying to scll its various pr f}dLleS and %urviu:a Lty [11e ]:nublif"j

forcefufly w hen the lltlgatmn |1Wu]w,s malters of ngm.{ltmn puth concern’ ) A 'ﬂlt_lj_
Broadeasting Co. v, LS, Dist, Ct., 798 F.2d 1289, 1294 {9th Cir. 1486) (recognizing that access
to court records is vilad (o Inflomming cittzens of “sipnificant public events™

ot LIAVES WRIGHT TREMATNE LLI
A & TIGULRAA % 1. SUILE 2400

OPTOSITION TO MOTION 10 SEAL LTS ANGFLES, CALIFORRA S0317-250

17 13h &35-RENT
AR E-R0STAAMA v, 5 QOSSO0 50 Fan (2135 A316050
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PROQI O SERVICI

STATLE OF CATLIFORNLA, COUNTY O LOS ANGLLES

1 um employed in the Counly of Los Angeles, Siste ol California. 1 am over the age of 18
and not @ party to the within action; my bushiess address is 865 S. Figueroa Streed, Suite 2400,
Las Angeles, CA 0017,

On Avgust 24, 2018, I served the Tollowing document{s), OPTOSTTIGN OF MLUEDEA
INTLERYENERS TO DEFENDANT LLLIOT T BROIDY'S MOTION 10 SEAL by placing a
irue copy in a soparale sealed cnvelope for each addressee named below, wilh the name and

address of the person scrved shown on the envelope as follows:

SEE ATTACIED SERVICE TIST

Iy senling the envelope and placing it for collection and delivery by Federal Express with delivery
fees paid or provided for in accordance with ordinary business practices.

| declare under penalty of perjuey, under the laws of the Stale ol California, that the
loregoing is trae and correct.

Txeculed on Aupust 24, 2018, at Los Angeles, Cahfornia,

Vicky Isensee \/'l,d/{riijl W

Pant Name S gﬁa_mru

'l Tha ¥ s Wi ' T REMALEE LLIP
4G2 % FEFIEROM 51, U111 2600

OPPOSITION TO MOTION TO SEAL .08 AHGLLLS. UARIFOLRL A Dyl 32400

121 5y &35-A00
AR 1 2-005-320 5 000053400008 {215 RTi-ALNR
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SERVICE LIST

Peter K. Stris, Lisg.

Lilizabath TR, Branncn, Lisg.

Diana Berkowits, 5.

Fennetly J. Halpem, Fsg.

John Stokes, [sq.

Stris & Maher TP

725 5. Frgueroa Street, snite 1830

Logs Angeles, CAYOOITT

Limatl: peter stris@istnsmaher.com
Email: eltzabeth beannenfstrismalisr.comm
Email: dana berkowitz{@strismaher.com
FEmail: ken lialpern@gsinsmaher.com
Finail: jolin.stokes(@slismabcr.com
Tel: (213) 995-6800

Fax: (213) 261-029%

Shaun P. Martin, Lisg.

University of San Dicgo Law Schoal
5998 Alcala Parl, Warren {Tall 109(
San Dicgo, CA 921110

Limail: smartindsandicgo.cdu

Tel: {012 260-2347

Fux: (619) 2607933

Maryvin S. Pulnam, Lsq.

Jessica Stebbins Bina, Fsq.

Latham & Watkins LLP

10250 Consiellation Boulevard, Suile 1100
Los Angeles, CA 90067

Lmail: marvizputnami@lw.com

Frnail: jessics. etebbinslinafedlw. con

el (424) 653-5500

Fax: {424) 653-5501

Michacl J. Avenath, Esg.

Aluned Ibrahim, Faq.

Thomas B. Gray, Esq.

Avenalti & Associates, APC

520 Newport Center Drive, Suite 1400
Newporl Beach, CA 92660

Fmal; mavenattif@esganavenalli.com
Tel: (949} 706-7000

Tan: (949 FO6-1050

Paud 3. Berra, Esqg.

Berma Law

5806 Waring Avenuc, 3
Los Angeles, CA 90038 -
Tel: (323) 461-95300

Coll: (310 463-364]
Limail: pauliéiberratavw.com

OFPOSITION 70 MUTION T0O SEAL
4812205732045 00F0UA3-HO0S08
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Avomeys for Plaintiff Sheva Bechard

Altomey for Plaintiff Shera Bechard

Attorneys [or Delendant Elliott Broidy

Alomeys for Defendant Michael Avenalll

Adtorneys for Delendanis
Davidson & Associates, P.L.C. and Keith
Davidson
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