55 FIGUERDA BT, 37T 183550

LOs ANGELEE. o ROU17

STRIS
MAHER

10
11
12
13
14
15

17
18
19
20
21
22
23
24
25
20
27
28

STRIS & MATIER LLP

PETER K. STRIS (SBN 216226)
peter.striz@sivismahercom
LLIZARBLETH K. BRANNEN (SBN 2260234}
elizabeth. brannen@strismaher.com
DANA BERKOWITZ (SBN 303054)
dana.beckowitzi@strismaher.com
KENNETITJ. TIALPLERN (SBN 1876063)
ken halperni@sirismalier.com

JOHN STORES (SBN 310847)
john.stokes@gstrismaher.com

725 Soulh Figueroa Street, Suite 1830
Loz Angeles, CA90M7T

T: (213) 995-0800 | I': (213) 261-0299

SHAUN P MARITN (5BN 15848(0)
smartinj@sandiego.cdu

5998 Alcala Park, Warren Iall 10%C
San Dicgo, CAY2Z10

T: (619} 260-2347 | F: (619) 260-7933

Counsel for Plaintiff Shera Bechard

CONEORMED COpy
L, RGN BED
Suparior Saud of Cralifortis

Cinninee of 1 ne Siidslng

Mig 24 2018

Sherd . Garier, sxeeute Uifieer/ ek
Wy Heatlier Flopgs, Uepofy

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

SHEEA BECHARD,
Plaintift,

Y.

ELLIOT{ BROIDY, an individual,
KEITH DAVITISON, an individual;
MICHAERL AWVENATTIL, anindividual;
DAVIDSON & ASSOCIATES, P1IC, a
professional lmided liability company; and
DOES | through 20, inclusive,

DNefendants.

[Assigmed for all purposes to Tlon. Elizabeth A,
Whitc]

Caszsc No. BC712913

PLAINTIFI*S MEMORANDUM OF POINTS
AND AUTHORITIES IN OPPOSITION TG
DEFENDANT AVENATTL'S SPECLAL
MOTION TO STRIKE

[Concurrently filed with Declavation of Shaun P
Martin|

Date: Scptember 7, 2018
Time: £:30 a.m.
Dep't: 48

HEARING ORDERED BY THE COURY

Action Tiled:
Trial Nl

July 6, 2018
None Set




TS R.RTGUER A 8T, RTT IRIN

LY ANGEL

)
Z

STRIS
MAITRT

5,004 BENTT

e

ad

26

oL Ry s LN X T4 4 U U U U SRS P
Lemal SLAndard ... oo e e e e e s e d ettt keaa e e e nan s e s

.

i

1.
Iy

TABLE OF CONTENTS

Delendant Has Not Satisfied [1is Stage One Burden.. e e e oo

A The Acils For Which Avenatti Is Sued Do

Not Satisfy Section 423 1002 .o

B. The Acts For Which Avenatti Is Sued Do
Not Satisly Section 423.16(e)(2Y o

Plaintiff ITas Falablished A Prima [aele Ca58 ... v oo cecns s v s e
Al Count Two (Tortious Inferference) Has Merit. oo
I Contractinal FIterfarenoe. e e e e e e
2. Foomomic AdvAIEADE (oo cee e eeee e reen oo ores s s
B. Count Three (Conspiracy 1o Breach Fidueiary Dury) Mas Merilo.
PlainiT Ts Altcrnatively Entitled To DIscovery e

Plaintiff Should Be Ao Hot FOlm. it ciee s eerrnsssrrrsittrrmnn eerassssreee s bmms it tee et aaeees

"
A

PT. '8 OPP. TO TIRE. AVENATITS SPECTAL MOT. TO STRIKE

L#

=

6

.10

il

11
s

1%
19




TER . LIGUEZROA 87 BT TE30

LOTH ARGRLES, (rA wip s

STRI
MAH

1L

TABLE OF AUTIIORITIES

Federal Cases

I Re Sawyper (1954)

Time, Inc. v, Firestore (1976}

California Caxes

1-800 Comtacts, Ine. v, bmmberg {200 ?}
107 Cal App.4th 368 .. R

Augustine v. Trucco (19534)
123 Cal App.2d 229 vt e s e

Beirad v. Schniit (20146)

L Cal. STH 376, 38485 (BAFGI)+vororroeeessovveeee oot eeesseeeeeese e s eees s e eesessseeee s reneei

Casey v, ULS. Bank National Ass n (2005)

127 CALADPDAE LIBB ovvs oo oeseesss oo osee s eee s eeee s eees 1211 eee s eeeeee s eenesraseeemesssees et set oo sss s

Casrlemon v. Sagaser (2013}

216 Cal App.dih 481 (CTastlemam) oo e e e b

Cutter v. Brovwndridge (1986)

Fuller v, First Fraaklin Fincancial Corp. (2013)

216 Cal Appdth 55 {F2EFY cvi it et ettt b s

Cerbosi v, Gaims, Weil, West & Iipsiein LLE (2011)

193 Cal. App.dth 435 {GerAasE} oot e e et e et

Korea Supply Co. v. Lockheed Martin Co. (2003)

29 Cal, 4l F134 (Kored Swipi] et vn s e ees e

Lafayette Moveboue Ine v Chronicle Pub. Co. {1995)

Neville vo Chuducoff (2008)

160 ClLAPPALR 1255 oo vooea o osssa s asssaa s esssrrsssserres s soessseasess s reesssesssb st esesesbenes seeecssaess e

Park v, Baard of Trustees (2017)

2015 TOST, TIBI 000 cies o cteec s reere s smr s e erman s rrene e e e rm e man e e ae b st st ebna e e

3

PL.’S PP 10 DEF, AVLENATIES SPECIAL MOT. TO STRIKF

Tage(s)

15

9

.18

ol

PHisEim

18

17,18

7,8, 10,19

14, 16

19

11




RE1

STRTS
MAHETR

TX5 8. FIGUZROA 5T, 8TE

LS AMGELES, Ca 20017

Califernia Cases {cont.}

Ralph's Grocery Compary v, Fictory Consultanty, fre. (2017}

106 Cab App.dth 1219 e s

Statutes

Cocde Civ, Proc.,

4

7 Cal AP 245 e et e e e e e et e s e e e e e

Tuchscher Dev. Lni v, San Dicgo Unified Povi Dist. (2(K13)

S TR SO Y
L C ) oY
TR 12 PO oo .

Bus. & Trof, Code § G008 o e e e e e e e et s s e

Trage{sy (cont.)

w15

'i -  PLS OPP. IO LITL. AVENATTI'S SPRCIAT. MOT. TO STRIKE




5 FTGTTRROA AT, R R 1830

HE:

=

STRI1

LES. CA MO51LT

T

L% AME

MAHER

Plantill” Shera Bechard hereby opposes Delendant Michacl Avenatir’s Special Motion to

strike, filed Avgust 13, 2018,
INTRODUCTION

Ms. Bechurd expected Defendant Llhott Broidy to honer his agreement to pay the remaining
$1.2 millivn owed to her pursuant to a Selllement Agreement negotialed for be. Bechard by her then-
taswyer, Keith Davicdson, DBut Broidy refused to pay any of that $1.2 million because Davidson told
Michael Avenatli about the existence and terms of the Settlement Agreement. So Bechard riphtly
asserts in her Complaint ihal Avenatti tortiously mlerfered with her contracts and prospoclive
cconomic advantape (and conspired with Davidson). The factual basis for her claims is simple.

Avenalli broke the taw by soliciting confidential information from Davidson; indeed, according to

s Davidson, he did so aggressively and by Fraudulent promising to keep i1t secrel.

Consistent with his infamous self-serving invocation of “free speech,” Avenall moves to

v |5 strilie these claims pursuant to a prohibition on strategic lawsuits against public participation {the

“anli-STLAPP™ slatute). Bul Avenatti is surely awarc that reguesting and receiving confidential
information from g lawver (Davidson} ghoul hig client (Bechad) m a privale conversation does not
trigger the anti->LATPP statine at all. Consequently, Avenattl labors mightily in Tns motion o creals
ilic appearance that he has been sued by Bechard for tweeting about the confidential Settlement
Aggreement (wiich he called a “hush NDA”} minites after learming about it from Davidseon.

Make no mistake: Bechard sues Avenalli {or improperly soliciling and receiving conlidential
information about her from Davidson. She has never alleped that Avenatti’s tweet was the unlawful

acl; indeed, her Complaint expressly alleges 1o the contrary. {Complaint, § 97 (maling clear that the

| causes of action arose and were complete upon disclosure by Davidion o Avenalli m their privale

conversation, not the subsequent Iwitter disclosure).)

Pul simply, the anli-SLAPP statuie is not triggered by thig lawsnit, becanse Ms. Bechard’s

I Ma. Bechard's corplaint mentions the tweet for two obvious reasons. Uirst, the twect was the
clearest evidence (prior to post-filing admissions by Avenalli and Davidsom) that Avenalti had
requested and received conlidential infinmation from Davidson. (Complaint, ® 97.} And second, the
tweat 18 clear evidence of Avenatti’s motive -d.e., a seemingsly ungquenchable desire for attention.
Indeed, the very next day, Avenatti returned to Twitler, wailing in response 1o a Foll Streer Jmonal
slory: T lweeled the [acts on this last night. Always good to be proven correet. Buat altribution would
have been nice.” (Martin Deel, * 2

J
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clalms arise not out of the exercise of Avenatti’s consiitational ree speech rights, bat rather his illegal,
private solicitation of information (rom Ms, Bechard®™s altrmey. Moreover, even il the statule did
apply, Avenatti’s molion should be denied becanse—as explained below—RPechard has easily made
out prima focke clabms agalnst him. At a minimum, Bechard would be entitled to discovery (including
the depositions of Avenatli and Davidson) belore ihe motion could be granted.

LEGAL STANDARD

As the California Supreme Cowrt has explained:

Resolution of anti-SLAPP motions involves two steps. Ferst, the delendant must
gstablish that the challenged claim arises from activity protected by scetion 426,16, If
the delendani muakes the required showmg, the burden shills o the plainiiff to
demonstrate the merlt of the elaim by cstablishing the probability of success. We have
described this second step as a summary-judpment-like procedure, The court does not
welgh evidence or resolve conllicting laewwal clums, Tl inguiry s Hmied (o whelher
the plaintift has stated a legally sufficicnt claim and made a prima facic factual
showing sufficient {0 susiain a favorable judement. Tt aceepts the plaintift™s evidence
as lrue, and evaluates the defendant’s showing only o determmme 1071t delcals the
plaintiff’s claim as a matter of law.

{(Borol v Schmite (2016) 1 Cal, 5th 376, 384-85 {Boral), citations omitted. y Moreover, befoirc an anti-
SLAPP motion may be pranted, a plaintiff is entitled to conduct formal discovery if such discovery
has a probability of establisling the merits of her clarms. (Code Civ. Proc., § 423.16(g))

Avenatti®™ molon lails on both mdependent prongs of the anli-ST.ATT inguiry, and should
thus be denied straightasay, Moreover, that motion could not be granted without piving Ms, Bechard
the opportunity for discovery on the merits.

ARGIMENT
1. Trefendant IFas Not Satisficd [Lis Staze One Burden,

To repeat what is express in the Complaint: Plaintiff's claims against Avenatti do not arnse
ivomn the (el thal he tweeted aboul the Setllement Agreement. (Complaint, 97.) The claims against
Avenatti—namely, torviious inlerference with contractual relations and prospective cconomic
advantage {Count 11y and conspiracy to breach fiduciary dutics (Count 11} -arisc instead from
Avenalti procuring [rom Davidson information that he {and Davidsom) knew violaled both g contract

and Davidson’s fiduciary duties. (Complaint, ¥ 67.) Put simply, gt issue is the private conversation in

:which that occurred. Because the pravamen of the Complaint is the illepal private conversation

6
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between Davidson and Avenatti, the anli-SLAPP statute does not apply.

A, The Acts For Which Avenatti Is Swed Do Not Satisfy Scetion 425.16(c)(4).

Avenattt knows full well that the basis {for his hability 18 a privede tortious transfer of
information, 1.2, the conversation between Davidson and Avenattl where they sold Ms. Bechard down
the river by revealing her confidential information. That 1s why, to satisfy prong one of the anti-
ESLAPP inquity, Avenattt rclics on section 423.16{e}4) rather than {c}3). The latter requires the
| sctionable statement(s) be made i “a public foram™ —which they obviously were nol. The Tormer
has no public fonun requirement.

But Section 425.16(eH4) offers Avenarti no refuge. It protects omly “conduet in furtherance of
the cxercise of the constitutional right ol petition or the constitutional right of fee speech,”™ and only

when il concerns a matter of “public interest.” Avenathl canmot meet cither requirement.

_ First, Avenati’s torlicus acts do not catail “conduct in furtherance ol the exercise of the
: comstitutional right of . . | free speech™ under section 225, 16(c){4). Avenatti argues thal simply because
he effecled his tortious conduet by speaking words, he was exercising his constitutional fiee speech
rights. But he offers no authority whatsocver for the proposition that the anti-STAPP stalute sweeps
so broadly, Virtually any legal wrong, from breach of contract ("1'm not paying™) 1o bribery (“Take
this and vole lor me™), will be accomptlished by conduct that involves specch. But a defendant cannot
invole the proteclions of the anii-SLAPP statute anvtime he violates a contracl (or, in this case,
wronglully interfercs with a contract) by uilenng words out loud. (Park v Board of Trusrees (2017)
2 Cal.5th 1057, 1063-66 (denying anti-SLAPP motion on this basis and holding that anti-SEAPP
|| statutc applies only when constitutionally proteeted free speech is the “gravamen™ or “principal
? thrusi™ ol the complaint); see also 7d. at p, 1004 (anti-5LAPP stanute applies only when the “specific
elements of the | | plaintit?y’ claim dependf] vpon the delendant’s protected activity™))

But Avenatti’s claim ol “ree speech” also suffers an additional, more serious, delect. The
|| Cowt of Appeal has squarely held that the anti-STLAPP statute docs not apply to an attorney sued for
| wrongfully oblaining the confidential information of another. {Gerbosi v (Faims, Weil, West & Epstein
LLP (2011 193 Cal Appdth 435 (Gerbosi)) [t Gerbosi, a law firm was sued for tortiously

gavesdropping on confidential communications and ilegal wiretaps (hey ordered on a witness and an

7
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opposing party during u [awsuit, (. alp. 441.) When the law tiem filed an anti-SLAPP maotion, the
flrial cowrt not only denied the motion, holding the anti-ST.APP statate clearly inapplicable o such
claims, but also found {he motien frivolous, awarding lees of over 5220,000 against the law firm
pursuant to seclion 425.16(¢) of the anli-SLAPY statte. (Id. at p. 442-43.)

The Court of Appeal agreed. “Tinder no [aetual seenario,” the Court of Appeal held, could

eavesdropping o private conversations or illegal wiretapping constitute protected activities or

i conduct in furtherance of “lhe constitutional guarantees of free speech and petition™ under the [irst
prong of the anti-SLAPP statute—even though lisiening to speech, no less than speaking, woultd fall

within ihe broad concoption of “free speech™ Avenaiti proposes here. {fd. at p. 446.) The Court of

f " - . . ;
y contidential information of another, {76id.}

Appeal instead held seciom 425,16 flatly inapplicable to an attormney™s wrongfud invasion of the

As the Court of Appeal held, “section 42316 was nol enacted to protect an attorney who
allegedly hired an “investigator” like Anthony Pellicano 1o wiretap lelephonces so as to get an unfair
advamntage in o ¢lient’s legal matlors.” {fhid} And what is true for tortious eavesdropping and illegal
Pwirctaps is equally true for unethically and illegally persuading an attorney to reveal conlidential
;in['cmnatiml of his clicnt. Section 423,16 does not apply {0 such claims.

The principle in Gerposi has been similarly applied in legions of other cascs, making clear
Awcnatti’s inability to satisiy the first prong. Lior cxample, in Castlernan v Sagaser (2013} 216
E[Ial.hpp.:ith 481 (Castleman), the Court ol Appeal affirmed the denial of an anti-SLAFP motion
| seeking Lo slrike an invagion of privacy claim brought against an altorney who remoicly aceessed the
confidential nformation of another attorney’s client, holding that “actions hased on an attorney’s
breach of professional and ethical duties owed 1o a chont are not SLAYP suits. even though protected
 litigation activily fealwees prominently in the factual background.” (fd. at p. 491.) Similarly, Ralph s
Grocery Company v Fietery Consultants, fre. (2017 17 Cal.App.5Sth 243 held thal even core First
Amendment activite—there, collecling signalures on a petition—did not arise out of prolected
activily under the anti-SLAPP statute when it was tortiously comducted on private property and thus
Econs‘rituted a frespass, (fd at p. 307-16.) Whoen the alleged “free speech” entuils the invasion of

confidential informartion or other privacy or property rights of another, the anti-SLATD statule does

8
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not apply, as it is not in “fortherance of the constittional guarantees of free speceh and peliion,”
Morcover, Avenalii’™s privale, tortious receipl of mitrmation also does not concern a matter of
bl interest™ as independently required by the final clause of section 423.16(e)(4). Avcnartti savs

that that his conduct implicated a maticr of public intereat because (1) Michac! Cohen represented

Broidy, and (2) Broidy’s position as a Republican donor allegedly makes news about Ws private Life

s matier of public interest. But both of these argwmnents are wrong.,
Under Avenatti’s view, any clicnt using Michacl Cohen would find his beliavior a malier ol

pubilic interest. Bul that canmot be vighl, Thal a lawyer has a lmnous client does nod mean his activities

wilh his other clients are ones of public interest, And neither the affair nor the agreement at issuc

involved President Trump in any way,

‘The fact that Broidy was a Republican lundraiser enguaging in sex does not change the

analysis., It may perhaps be (rue, in the colloguial sense, that the public will always be “interested™ in

the sexual conducl of others, But the relevani inquiry is not whether the revelation of a hmshed altair
interests the public—the question is whether, pefor to that revelation, that person™ mntimate lile was
amatter of pubhc interest. Hore, it indispatably was nol: Avenatlt cannot and does not point to a single
ardicle or other evidence of preexisting public interest in Broidy’s sex life prior to Avenatti’s own

misconduct. That fact is dispositive. Avenatti has not satisfied his stage one burden.

l The celcbrity gossip cascs involve celebrities  people by delinition of public interesi—not

non-ecichritics who engage 113 privale activilies that wightl polentially pigue the prurient interest of

readers, A couple’s sex lile, for example, does not become a matter of public interest merely because

peeple would wartch a private sex tape of that couple. ‘That docs not change if the hushand makes

political donations, Ner in any event would the politicat relevance of such a donor somehow make
his entively distivet sexual affairs a matter of public interest. (See, c.g., Time, fnc. v Firestone (1976)
424 1.5, 448, 454 (holding that divorce and alleged adualtery of well-known owner publicized in
magazine did not involve wwsue of public imterest “even though the mantal difficulies of extremely

wealthy individuals may be ol interest 1o some portion of the reading public™).)

Moreover, even if Broidy was somchow so famous that his cvery move or sexual partner was

| a matter of “public interest,” Avenatti’s showang stitl fails because he himsel " claims tral when he

N . .2
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committed his tortious conduct be did not know the person that fie was talking about was Broidy.
{(Avenalti Deel., © 3.3 Ome 15 not relroactively protected by the anti-SLAPP stalule merely hecause it
turns oul thal the confidential information he illegally obtained mvelved someone famous, Nor are
the sexual affairs of cach and cvery “promincnt GOP denor,” which is alf that Avcnatti savs he knew
tAvenalll Decl., | 3) matlers of public inlerest. Sechiom 425.16(e)(4) ol the anti-STAPT siatute
accordingly does not apply even under Avenatti’s own version of the truth.

B. Fhe Acts For Which Avenafii [s Sned Do Not Satisty Section 425.16(e){2}

Avenalli allernately argues thal the ant-5TATT statute prolects lim because his conduet was
related to litization and thus protected by section 425.16(e¥2). But this aroument was squarcly
refected by the authorities discussed above, w which the Court of Appeal cxpressly and repeatedly
held that atomeys do not satisly the (st prong of the anti-STAPT ingquiry even when their lorious
acquisition of confidential information was conducted on behalf of a client or in conncetion with
actual or thicatened hligation. (Gerbosi, sgpra, 193 Cal Appdth at po 446 (SLAPP stalule
s inapplicable to such conduct even when directly employed by atomey lo get an “advantage in a
client’s legal matters™); Castleman, supra, 216 Cal. App.dth at p. 491 (same).)

This 15 the controlling rule for good reason. Section 423 16{eH2) 15 tod {ree rem o lawvers
to comntt torts m service of hitigation, nor can lawyers use this statute to seek fees (and obtain
mandatory stays) against mdividuals who sue them for such misconduet. Avenatti cannot, for
example, break mito homes or ihreaten wilnesses mercly because the subsequent infommation oblained
would aid himm in connection with exisling or future itigation. Nor can he persuade another lawyer to
sell oud his clicnt and unethically reveal her confidential information to him. The anti-SLAPP statutle

simply does not apply to such conduet. Axs (he Court ol Appesl noted in (Ferhosi:

By way of an extreme cxample, if Finn filed a personal injury complamnt alleging that
[attorney] Gaimes physically assaulted her in an attempt to dissuade her from
festi (ying against Pleiler s wrongful tenmination lawswit, could [attomey] Gatmes
imvolve the anti-SLAPP statute to strike the complaint by denving Fion’s assawdt
allerrations? We are certain that the answer is no.

{Gerbasi, supra, 193 Cal.App 4th at p. 446, 50 o0 here, The anti-SLAPP statute docs not apply even

1 Avenaltt convineed Davidson to sell out Tus elient in conmeetion with a pending hihigation.

Even hevond this condrolling principle. Avenalli does not satisly s burden of establshing

16
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that his torlions comduct oceurred in connection with a pending litigation in any event. l'or starters,
the Scitlement Apreement belween Bechard and Broidy has utterly no relevance whatsoever o the
pending lawsuit by Avenatti’s client (Stormy Daniels) against President Trump, which simply
involves whether the Trump/Danicls contract is binding even though Trump never signed it

The Scttlement Agreement (and Avenalti’s tovliously obtaining its contents) simply does not
5H.ﬂ'z:::[ whether Avenartti wins or loses either the Dantels Hugation or any potential lawsuit against
: Davidson. Tl neither ®relates to the substantive issucs in the Nitdgation™ nor “is dirceted to porsons
!having some interest in the Wlgation.” (Neviffe v Chudieoff (2008} 160 Cal App.dth 1255, 1266.)
The simple fact that the informarion exchange oceurred in a conversation initially motivated by g suit
between Davidson und Danicls (or possible litigation between her and Dhavidsen) docs not somehow
L aweep inrdependent conversations regarding entirely distinet claims and individuals (i.c.,, Bechard
L and Broidy) nor even represenfed by Avenatti withm the ambit of subscction (e} 2},

Moreover, Avenatti fails to satisfy his stage one hurden with respeet to seetion 425, 16{cK2)
evenl under his own version of the cvidence, Avenatti swears that his conversation with Davidson
‘mcrcl}' involved Avenaiti’s request thal Davidson produce Daniels” (not Bechand’s) client file, and
thal Davidson raised on fris own inftiative the Setlement Aprcement between Broidy and Bechard.
| {Avenalli Decl, 4 3.) I Avenatti never asked for this information, or thought it relevant to his pending
or contemplated action, 1l goes without saying that the purported suw sponfe discloswre by the other
sicde of this wholly separate lawsuil does nol satisly section 425.16(2)(2). Because Avenatli has the
burden ol proof on prong one, his evidentiary showing thus fails on its own terms.

This Courl need go no Nurther. Avenatti must satisfy bolh prongs ol the anti-SLAPP inguiry.
He cannot satisfy the first. ITis anti-SLATP molion must aceordingly be denied.

IT. Plaintill Has Established A Prima Facic Casc.
A Count Two (Tortions Interference) Has Merit,

Count 1wo alleges intentional inlerference with contractual relations and torlious interlerence
with prospective ceonomic advantage, Plainliff presents a prima facie casc.

1. Contraciaal Interference

Avenatti aroues Plainli[f canmot win because (1) there is no valid contract, (23 i1 there was,

—. _ 11
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Avenartti did not intend to interfere with it, (3) if he did, his behavior was justified, und (4) he did not

j| causc Ms. Bechard any damage. Fhese arguments are metitless.

Falidity. "The Complamt pleads thal Avenalh tnterfered wilh two contracts: (&) the conlracl
between Ws, Bechard and Davidson, in which Davidson promised (as her attorney)} 1o keep all
tnformation about the representation confidential, and (b) the Scttlement Agrcement between Broidy
and My, Bechard. (Complaint, 9§ 64.) Avenatli’s mobion says nol g word aboul his admitted inference

with the DavidsonBechard contract, which is undentably valid. That alone 15 sulficient 1o compel

denial of Avenatti’s motion to strike, as this catahlishes a primuer focie case.

Moreover, with tespect (0 Avenalll’s inter(evence wilth the other (Browdy/Bechard) contract,

there was indisputably a Settlement Agreement 1hat entitled Bechard to montes wnrelom for imfer alia

' J not revealing Broidy’s affair, Avenatti argues that the Apreement’s purporied waiver of child support

s| makes it void on public policy grounds and thos impoessible to interfere with.

Bul, first ofl, the coniracl specifically does not waive ehild support. (Martim Decl,, ] 2
(quoting Settlement Agreement, § 2.3 (“This Setilement does not contemplate and does not inchide:
... any support, financial or otherwise, of [Bechard] of the child in gestation and/or during the life of
the alleged child.*)).) Avenatti’s argument to the contrary is frivolous.?

Avenatli ulso argues (he Seitlement Agreemenl was already breached, so he cannol have

]intﬁrfered with it. But the claim that one is excused from ioterfering with 4 contract because it has

been breached 13 an affirmative defense, and Avenatti utterly fails to itroduce any cvidence of any

such preexisting breach. That ends the matter, Moveover, nol only does the record tack any such
avidence, i none exists in the maside world either, That is because, in [act, there is no evidence tha

anyone breached the Agrecment before Avenatti got his information from Davidson. Xora.

-. Avenallt oblained Tus wformation fom Davidson aboul the Sefflement Agreement and
} tweeted about its details on April 12, 2008, (Avenaiti Decl., § 3; Martin Decl., ® 2.) The Holl Srrect

Jonrnal published its story the next day. Uhere 1s not a shred of evidenec that this later article both

? Moreover, even if the Agreement did waive support, (he remedy would be 1o void the waiver, not
the contract. And even if the contract contained the alteped legal infirmity, it would mercly make the
contract veidable by Ms. Bechard, not unenforceuble. That Ms, Bechard might have a right to escape
a contract would not mean that another party was permutied to interfere with it

12
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obtained its information before Avenatti did and did so in vielation of the Settlement Agreement.
Davidson, Broidy, and Avenatti all deny piving information to the Hedll Street Journal, and

Avenatti savs that Davidson told him ihal the paper alrcady knew the details. {Avenata Decl.,  3;

Muriin Decl., § 3.} Thut makes sense. The Wall Street Jowrnol article was published after the FBI

raided Broidy’s lawyer in the Bechard deal. Michael Cohen —an aftorney with a penchant for tape

}rcmrding his clients and who had a copy of the Settlement Agreement and hig Broidy client (e in
s raided Taw oflice. (Martin Decl, T 4311 1s likely thal the newspaper got its informarion from an
IBI source as a result of this raid; indecd, Davidson told Ms, Bechard’s attorney that’s preciscly how
the story leaked. (Martin Decl., § 5.} That 13 not a breach.

Moreover, Avenalli’s own (weels make clear that he (correctly) believed he was the first
person tor obtain infomation in breach of the Apreement. After the WS story was published, Avenatti
{correctly) claimed on Uwitter trat Be was Hhe first one fo have obtained information about the
Settlement Agreement, demanding thal the Jowmnal “atiribul]e|™ the story 1o o (Mariin Decl., 12.)
This undermines hig asgertion of a preexisting breach, (See Baral, supra, 1 Cal.5th at pp. 384-85 (on
anti-»LATP motion, evidentiary conflicts and inferences must be resolved in favor of the nonmoving
i party).)

Iuteat. Avenatti next says thal he did not intend Lo inlerlere with the Scitlemeni A greement
becauss he did nod know il was confidential, This defense is as factually frivolous as his prior assertion
that the Agreement is invalid because it waives child support.

First, Avcnatti literatly teccted the details of the Scitlermment Agreement o hundreds ol
thousands of people, expressly telling them thatl it was g “hush NDA Here's what he wrote: “In last
18 mos, Mr. Cohen negotiared vet another hush NDA, this tiime on bebalf of a prominent GOP donor
who had a refationship with a LA woman, impregnated her wnd then made swe she had an abortion.
The deal provided for mulliple payments across many months,™ Martin Decl., ¥ 6.)

The reason he expressly said the Asrcement was an NDA {non-disclosure agroement| is

because he knew it was true. ‘Lhat is what Avenatt himself said. Independently, i 18 also what

Davidson says: he says he told Avenalli on Aprl 12 that the Setllemenl Agreement bad a

comfidentiality clause before disclosing its details, and that Avenatti promised to keep all information

i3 e
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about the Agrecment conlidential and noi disclose 1t o anyone. (Martin Decl, 4 7.) Pui sinply,
Avenatti is lying when he says he didn't know the Agreement was conlidential, und in any event, a
reasonable jury could so conclude. (Baral, supra, 1 Cal3th at pp. 384-85 (all evidentiary conflicts
and inferences must be resolved in favor of the nonmoving parly on anti-5LAPP metion).

Second, even it Avenatti (as he claims) “surmised on lus own” that the Agreement was an
11*&]:)_#‘1 {Avenatti Decl., ¥ 3, he would still be liable for nterfering with it. One does not nead to read
a contract to interfore willy it one needs (o correctly believe onc’s actions will interfere with the

conlract’s terms, And Avenatti, an experienced atlomey, surely knew what an “NDA™ enlailed,

particularly in a contract that he admits he knew invobved the affabr of a married man.

Finally, Ms DBechard does nol have to prove Avenalli’s intended to disrupt her contractual
relationship wilh either her allomey (Davidson) or the Setllement Agreement (Broidy), Avenati is
liable lor tortious interference if he acted with the purpose or desire to interfers with either contract
oF with knowledpee that such interforence was substantially cortain, (Korea Supply Co. v Lockhesd
Maritin Co. (2003) 29 Cal. 4th 1134, 11535-536 (Korea Supplt) Thers 1s no doubt ihat the evidence so

ealablishes, parlicularly when all evidence is viewed (ax it must be) with all inferences in Ms.

]Bechﬂrd’s favor.

17 l Jusiffied. Avenatti next argues that cven if he intentionally interfered with the contract, he
18 || was “pustified” in doing 20, and {hereby excused Trom lability, becanse disclosing the Agreement was
19 || a malier ol™publc concern.” This 1s a variant of his related argument that the Nligation privilege and
20 N Tirst Amendment provide him with an absolute defonse, Wrone again,
211 First, Avenalti misunderstands the law. There 1s no general “public concemn™ exceplion that 1s
22 1| a detense W torlious interlerence, The issue of “Justification™ instead goes to whether the conduct is
23 i sufficiently wrongful to warrant liability. lelling someone to break her cinployient contract to pet
24 || out of a hostile work environment 15 intentional interlercuce, but it is justificd becanse the mierierer
25 [|is acting rightfully, That is far different [rom the type of “public concern™ exceplion that Avenatti
26 || advances. Morcover, piven that here Avenatti persuaded an attorney to beeach the most sacred
27 || professional oblipation known 1o man, all it the service of Avenatti’s ungquenchable thirst for persunal
28 ‘pLLh]iL' Tame, the purporied just Teation delense Gals onils own lerms,

| 14
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Second, even under a proper understanding of the law, Avenatti’s conduct was not justified.
Avenaiti again fundamentally confuses the nature of Ms, Bechard’s claim: it is not rweeting about the
Agreement thal tortiously interfered with Ms. Bechard’s contracts, bul vather privately inducing
Davidson to violate his fiduciary dulles by disclosing information about is client, Tl a prosecutor
intentionally induccd defense counse! o disclose his clent’s confidential murder confession, the
Ipmseuutm- would be disbarred. 8o wo here. The ends never justify the means with respeet to
s wrongfully disclosing ¢lient confidences. Period.

Third, in any evem, whether an adequate justilcation lor toviious interfercnee cxists is an

affirmative delense and a question of fact. (Yuchscher Dev. Ent v San Diego Uniffed Porr Dise. (2003)

166 Cal. App.dth 1219, 123593 A reasonable jury could find that Avenatti’s unethical acls were nol

! justified by his purported reasons, and ox an anti-SLAPP motion, that is sufficient to establish a primg

facie case and compel denial of the motion, (Baral, 1 Cal. Sth at pp. 384-83.)

’ The same i true, lor (he same reasons, for Avenatti’s purported delenses that the litigation

privilcge and the First Amendment immunize his conduct. Not only do the cases discussed above

squarely reject the proposition that an attormey Tag right to obtain confidential information of 4 third

l’pﬂrl}-': hut 20 koo do additional authoritics on poial. {See, ez, Bus. & Prof. Code, § 6068 (attorncys

r

] required to protecl confAdential intormation at abl costs and may only employ ethical means consistent

with the tiuth);, Caurter v Brownbridge (19863 183 Cal.App.3d 836, 845-47 (neither litigation privilege

nor First Amendment authorize a professional to disclose or oblain confidential private infornmation

of a litigant in violation ol ethical or cvidentiary rules); In Re Sawyer (1954) 360 115, 622, 647 (no

birst Amendment right to revead client confidences).)

’ Damapes. Avcnatii finally argues that the torhous interforence claim fails because Ms.

Bechard purperiedly cannol establish that he cansed her any damages, He argues, without apparent

iromy, that his actions could not have imjured Ms. Bechard because it was “the Wall Srreef Journal

| [that} ‘outed” Broidy and Bechard on April 13 independent ol any disclosure or act of Avenatti. (Mot.
at 10.) This argument vet again approaches {or cxceeds) the fivolous.
liirst, Broidy's sole pulalive basis for refusing to pay Ms. Bechard is emphatically not the

] public “outing™ of the Settlement Agreement, bul rather its private disclosure to Avenarti. Broidy and

' 15
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his lawvers have said g0 repeatedly, and have asscrted no other basis for refusing to pay. (Marlin
Decl, § &) Tt s thas Todicrous Lo suggest Avenaltl's comducl did nol harm Ms, Bechavd, On the
conmtrary, Avenatti’s conduct is the direct, “proximate,” and “moving causc’™ of Mz, Bechard’s iniuries.
{Augusting v Trneco (1954) 123 Cal App.2d 229, 246.)
j Murenver, even assuming il madters who Orst publicly “outed” the Agreement, Avenatti’s own
actions belie his argument that it was the Fall Street Journal, Avcnanti obtained the confidentia
information {(and tweeted about it) on April 12, before the Had! Street Jowrnal article the next day.
And when the April 13 arlicle was published, Avenalli tweeled: “T tweeled the lacis om this Yast niglt,
Always good to be proven eoirect. But attribution would have been nice.” (Martin Decl., 1 2.) Avenatii
Aimself claimed to be the first to “out”™ the Settlement Agreement. That is more than a sufficient prima
Jucie case.

Fimally, 10 the exiant Avenatti’s damages argument simply rehashes his baseless contention
: thar he cannot be liable for tortious interfercnee because the contract was independently breached, he
is wrong for the same reasons explained above. This would be an allrmative defensc, and Avenalti
has offered exactly zero evidence thal (he Ball Strees Jowrnal oblaned its miommalion in & manver
that breached the Settlentent Agreement.

N Economic Advantage

Avenatt’s only other arguments with respect o bMs. Beehard's interterence with prospective

economic advaniage clains are (1) that there was no prospeclive economic relationship berween

Bechard and Broidy, and (2) his conduct was not “independently wrongful” because “he owed no

duty . . . to any person involved in the Settlement Agrecment.”
l Firsi, the Seltlement Aygreement 1isel —including the income stream Ms, Bechard expected
to receive from it—plainly qualifies as a prospective economie relationship. Morcover, Avenatti again

cntircly ignores his inferterence with the separate retationship between by, Bechard and her allomey,

25 ] which similarly gave her an income siream (Lhe Agresment) and had economic value.
b
1

Second, intentionally and wrongfully soliciting an attorney to breach client confidences and
fiduciary dutics is preciscly the type of “independently wrongfd |act| . . . proseribed by . . . common

law . . . legal standard|s].” (Kerea Supply, supra, 29 Cal 4th al po 1159, “fEfveryone owes a duty not

16
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to commil an inlentional tort against arvore.” (Fufler v First Franklin Finomeial Corp, (2013) 216
1 Cal App.dth 955, 967 ([ufler), emphasis added.} Avenatti’s tortious interference with contract thus
alvo forms the bams ol a valid wortions imterference wiih economic advantage clam.

B, Count Threc (Conspiracy to Breach Fidociary Duty) Has Merit,

Ms. Bechard has also presented a prima focie claim for conspivacy to breach fiduciary duty
{Count Three). Avenatli’s sole arguments o the contrary are (1) that Avenail allegedly never asked
fir or agreed to receive conlidential inlormation from Davidson, and (23 that Avenatti purportedly
cannot be held liable for conspiring with Davidson to violate his fiduciary duties becanse Avenatti
does not kimself owe Mz, Bechard a idoeary duly, Both of these arguments arc incorrect,

No agreement, Avenarti’s first argument is that e did not ggree to receive information about

the settlement Agreement, but rather “Davidson]] gratuitous[ly] disclos[ed]” it to him. This samec

i asscrtion is discussed above, and still does not pass the faugh test. 1 is beyond mplausible (o ink

13 |} that Duvidson simply told Avenaiti out of the blue—helore Avenalli could stop him—about the
14 || Agreement. Moreover, Davidson expressly denies this, saving that Avenarti {1} initiated the
15 {| discussion on this topie, (2) pressured him to reveal the details of the Agrecment, and (3) promiscad
16 { to kecp this information confidential. (Martin Decl., § 7.) That cstablishes a peime fucfe case on an
17 {| anti-8LAPT motion, {Rearal, 1 Cal. 50h al pp. 384-83 {evidenbiary conllicls viewed in [avor of non-
18 || moving party). ) A jury conld reasonably dishelieve Avenatti’s self-serving version of the facts.
19 No fiduciary duty. Avcnattl tinally aroues that he cannot be found liable for conspiracy
20 || because he did not owe an wdependent liductary duty to the plantiiT, Bul Avenalli igmores g crueizl
21 || distinetion in the case law, Whete the basis for the non-fiduciary defendant’s liability involves “an
22 || intentional tort,” *there can be liability for conspirfacy| ... cven absent any Jduty™ owed
23 || tndependenily o the platnii (i (Frdler, sagra, 216 Cal, App.dih at p. 967, emphasis m onginal.} As (he
24 ] Court of Appeal cogently explained in that case:
25 ; First Frankhn . . . asserls that 3t cannol be responsible for any nondisclosures o plainill’

_ because it was not in a fiduciary relationship with them. . . . However, all of thesc
26 i arguments entirely disregard the allegations that First Franklin conspived with SI'hM—

: plamnlil’®s broker. . .. As a federal nal eourt has noted in distinguislung the prineiple
27 derived from these cases, “evervose owes o duty net to commyit an intcotional fort

againsl arpere.” Thus, there can be labilily for conspiring to comnut an intentional
28 tort against anyene.
_ 7
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(fhid., citalions onutted; emphascs in original.) Becanse Avenatii engaged in the conspiracy through

the commuission of an inlentional forl (e.g., Worlious nterference}, he is fable for breach of hduciary

duiv cven though his co-participant {Davidson) was originally the only one with such a duly.
Lewions of other California cases affirm this critical distinguishing principle. For example,

the Couri of Appeal in Casey v T2S Bank Notional dss ' (2005) 127 Cal.App.dih 1§38 stated:

The Trustee’s Hrst cause of action apgainst the banks is for aiding and abetting breach
of fiduciary duty. California has adopted the common law rule for subjecling a
defendant for aiding and abelting a torl. ““Taability may . .. be imposcd on one who
| aids and abets the eommission of an intentional tort it the person (a) knows the other’s
] conduct constinttes a breach of duty and gives substantial assistance or encouragement

to the odher to o act, or (B gives substantial assistance 1o the other in accomplishing a
tortious result and the person’s own conduoct, separately considered, constitutes a breach
of duty to the third person.” (Citations)™ . . ..

The {rustee alleges the banlis knew the DY) Fiduciaries were breaching their fiduciary
duty to DI'T and substaniially assisted that breach ol duty by allowing the DFI]
Fiductanes” skudlduggery m connection with the bank acconnts. . . .

“A defendant can be held liable as g cotortfeasor on the basis of acting in concerl only

1 he o she knew that a lort had been, or was to be, committed, and acted with the intent
of faciitating the commission of that rorf. (Cltation).”

(fel al pp. 1144-46.) Avenatti did proetscly that; e knew that Davidson was breaching his fiduciary
duty 1o Ms, Bechard and acted wiith the intent of [aeilitaiing the cothmission of that tort. He is thus
liable for breach of that fiduciary duty.

By cnpaging in the wronpdoing at issuc, Avenatti made himself ex moleficio and in particeps
erppiniy alongside Davidson’s reach. The rale W thas regard (s no different than longstanding trust
tawe; those who wrongfully obtain the comfidential infinmation or property of other [rom a hductary
take on, and arc liable for, that fiduciary breach. So too with Avenatii.

ITI.  Plaintiff Is Alternatively Entitled To Discovery.

Even with the limited information alveady available, Ws. Bechard has demonstraied a primea

]facfe casc. That cnds the matter, as docs Avenafti’s failure to satisfy his burden on prong one.

J But ihig 15 also a paradigmatic case in which limited discovery mmust be ordered before any
[ anti-SLAPP motion could be granted. Although such moions generally stay discovery, discovery may
!bc ordered for pood cause. {Code Civ, Proc., § 425.16(g).) Good cause is shown it “a defendant or

wilness possesses evidence needed by plaintilt to cstablish a prima facic case.” (1-800) Contacts, inc.

18
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v Steinperg (2003} 107 Cal.App.4h 568, 593,

Were the available evidence discussed above somehow imadequate 1o demaonstraie a primg

fuacie case, Ms. Bechard would be entitled to discovery to test Avenatei’s sel f-serving ¢laim that he (1)
idid not inducs Davidson to breach his dutics, {2 did not konow there was a non-disclosure provision,
arrd (3] received this informalion lo advance ligation and the greater good, including depositions ol
Axvenattl and Davidson and obtaining documents about to their communications.
Iv. Plaintil! Should Be Awarded Her Fees.

But this Couwrt need nol do so, as Avenatil alveady Gals o salisly etther of the two prongs of
the anti-SLAPP inquiry. Ilis motion showld thus be denied. Moreover, as noted, Avenatll®s motion is
also frivolous, as the Court of Appeal has already held that the anti-SLAPP statute does not apply to

or profecl an allorney sued lor lorfously oblatming conlidenbial information of a third person

{including in connection with a pending litigation). (Gerbost, supra, 193 Cal App.dth at pp. 441-46

{finding contrary argument “frivolous™ and awarding fees). ) Avenatti should accordingly be ardersd
o pay Ms. Bechard's fecs i opposing this motion. (Code Civ. Proc., § 425.16{c)(1) {(mandatory foe
award for anti-SLAPP motion {hal is “fivolous™ or “inlended Lo cause unnecessary detay™).)*

CONCLUSION

‘The Cowrt should deny Avenatti’s special motion to strike on the merits and cnter a fee award

I agamst hum, or i the allemative, order limited discovery regarding Ms. Bechard's claims.

3 Not anly must conrts “lberally excreisc |their| discretion by authorizing reasonable and specified
discovery timely petitioned for by a plaintiff,” but when a plaintift properly requests it, due process
Irequires that she “be given the reasonable opporlunity (o obtain thal evidence through discovery
betore the motion to sirilee is adjudicaled.” Lafayeite Morehouse lne. v Chronicle Pup. Co. (1995) 37
| Cal App.dih 835, 868,
* Indeed, a foe award is oven more warranied here than in Gerbosi, as Avenatti (1) not only had notice
of this authority, but (2) expressly intended his motion fo cause delay, personally telling all the lawyers
n writing that even “in the event were are nol successfd on thig motion, we plan on taking an
immediate appeal, thus staving the case.” (Martin Decl., ¥ 8 & Ex. A

15
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