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Plaintili’ Shera Bechard herchy opposes Defendant Flliont Browdy’s Motion 1o Compel
Arbitralion and Stay Furlher Proceedings Agaivst Broidy, filed August 3, 2018, The third-party
fitigation cxeeption {Cade Civil Proc., § 1281.2{¢)) indisputably applies to this case.

INTRODUCTION

PMlamliff™s claims against all Defendanis comeem an alleged breach of an agreement bebween
Mas. Bechard and Broidy {the “Scttlement Aprcament’™). According to Broidy, Davidson discloscd
comfidential information 1o Avenalty, thereby breaching the Selllement Agreement. But Davidson
denies this: according o Davidson, there was no breach, Avenatti loo denies any wrongdoing,

The one thing that no one disputes is that Afs. Bechard was not the onc who breached, as cven
Broidy admits that his refisal to pay was beeanse Davidson/Avenalti {not Ms. Bechand) allegedly
disclosed the Agreement, Given these flatly confhicling claims, Ms. Bechard has sued all these parties
for the damages she suffered when Broidy refused to pay.

The case is a simple one. Lither Broidy must pay (if there's no breach), or Davidson andfor
! Axvenatli muasl pay (if there was a breach). Crncally, Mz, Bechard needs one coasistent answer 10
11]11’ s question, One person must decide whether or not there was a breach, and then foist upon the
relevant party (Broidy, Davidson, or Avenatti) the resulting liability.

But Broidy docsn’t want this. He admits that there’s inevitably going to be one lawsuit in
eourt, because Davidson and Avenaltl have never sigmed an arbilralion agreement (and also have no
interes! n arbitrating anyway). So Ms. Bechard’s claims against them will be litigated in court. Dut
he asks this Court to create two scparate proccedings; one in court (with Bechard, Davidson, and
Avenatti), and the other in arbatration {with Bechard and Broiwdy). Even though these two actions will
involve the exact yame grestion: 1Tas there been a breach, and if so, who 1s responsible?

Althouoh Broidy docs indeed identify an arbitration agrecment, Code of Civil Procodure
scetion 1281.2(c) expresaly authorires the demal of arbilration where, as here, (1) thivd parties are
juined in an action with the party seeking {o compel axbitration, (2) the claims against them arise out
of the same sct of cvents, and (3} there i3 a possihility of conflicting rolings on a common issuc of
law and [act. The present case 18 htcrvally an archetype of precisely the situation 1o which sceton

1281.2(c) apphies, and the potenhal lor conflicling (and injust) incomsistent rulings is manifast.

5
PL.*S QFP. TO DEL. BROIDY'S MOT. TO COMPEL ARBITRATION ARKD STAY PROCTEDINGS
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Unsurpidsingly, in an effort lo aveid section 1281.2(¢), Broidy lakes the posipon that Ms,
| Bechard’s claims against the other defendants are totally unrelated to the one against him. Dut
Broidy's argument 3 indisputably behied by the clear and repeated allegations of the Complaint,
which expressly allege clanns against the other defendants that based on the cenlral quesiion of
whether the contract was breached. (See, c.o., Complaint, T 08, 74, 86(g), 92, 96 How a tricr of
fuet determines this issue wixgquesiionably will impact the parties’ respeetive lability:

ay I what Broidy alleges is true and Davidson breached the Agreement by disclosing

confidential information to Avenatti, then Davidson (and likely Avenatti} will be liable to
Ms. Bechard for the revnaiung 51.2 million in paymeats under the Agreement that Broidy
would otherwise have been required 1o make.

b}y In conirast, if what Davidson {and Avenatti) alleges is true, and there has been no breach
% of the Agrcement {or that Broidy's own lawyer actually cavsed the breach), then Broidy

will be Tiable to M. Bechard for the remaining $1.2 million m payments.

Cireumstances such as these ery out Tor application of the thivd-party liligation exceprion and
for the case 1o be tried in a single action. While the Califormia Arbitration Act offen requires
arbitration, the Legislature adopted the thivd-party litization exception based on the recogaition that
“|1 [ actions mvolving mudtiple partics with relaled claims, where some claimants agree to atbitrate
their ditlerences and others remain outside the agreemend, arbitrafion Iy anworkable” (Abaya v
Spanish Ranch 1 L.F (20107 189 Cal App.dth 1490, 149798 {Abova) (quoting Scn. Com. on
Jadiciary, Analysis of Sen. Bill No. 1628 {1997-1998 Reg. Scss.) p. 2, italies added by dbaya).)

The i3t pattern here Is 4 paradigmatic example of why thal 1s so. As explained below, splitting
this case into separate actions would duplicate the proceedings, and worse, present a substantial risk
ihat M=, Bechard may be lelt with #o remedy whatsoever as a result ol conflicting decisiong about
whether the Sefllament Agreemenl was breached. Because forcing Ms. Bechard—wle has done
nothing wrong—to face such burdens and risks would be profoundly unfair, and bocause section

1281.2{c) squarcly apphes, ihe motion to compel arbitration shonld be denied.

b
PLE OPPTO DEF. BROIDY S MOT, [ COMPEL ARDUTRRATION AND 8TAY PROCLEEDINGS
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LEGAL STANDARD

Broidy concedes that the Califinmia Arbatration Act (Code Civil Proc., §§ 12581-1294.4)
governs here. Under scetion 1281.2, arbitration is not compelled 11 one of four cxeeptions applies.
The third exception. applicable heve, is known as the third-party litigation exceplion. (§ 1281.2(c))
Tt “addresses the peculiar situation that amises when a confroversy alse affects claims by or
againsi other parties vot bound by the arbitration agreement.”™ and 11 “avoud| s| potential inconsistency
in outcome as well as duplication of effort.” {Cromes favestments. Inc. v Concierge Services (200)5)
35 Cal4th 376, 393)

The thivd-parly litigation cxception applies where “(1) a parly to the agrecment also is a party
to pending litigation with a thivd party who did not agree to arbitration; {2} the pending third-party
litigation ariscs out of the same trunsaction or series of related transactions as the ¢laims subject to
arbilration; and (3} the possibility of conflicting rulings on commaon factual or legal issues exists.”
(Aequire IT Ltd v Colton Reaf Estate Grp. (2013) 213 Cal App.4th 959, 964 (Acquire If).) Where
cach of those condifions are satislied, {he trial court may properly deny arbitralion despile an
agreement to arbitrate. (Jd at p. 968.) Specilically, section 1281.2 authorizes the court to (1) “refuse
to enlovee the arbiteation agreement and . . . order interveniion or joinder of all parties in a single
action or special proceeding;™ (2) “order intervention or joinder as to all or only certain issucs,™ (3)
“order arbitration anlong the pariies who have agreed to arbitration and stay the pending couwrt action
ot special proceeding pending the outcome of the arbiivanon proceeding;™ or (4) “stay arbitration
pending the oulceme of the court action or special proceeding ™ (§ 1281 2.)

C'onsistent with section 1281.2(¢), the public policy favoring contractunl arbilration “does not
extend to those who arc not parties to an arbitraiion agreement.” (Meolecular Analviical Systems
v, Civhergen Bivsystems, fne. (2010) 186 Cal.App.4th 696, 704.) Thus, contractual arbitration “may
have to yicld if there is @ dssue of law or fact comunon to the arbitration and 4 pendmyg action or
proceeding with a third party and there is & possibility o conflicting rulings thereon, [Citation.]™ (fd.

at pp. 704-705) That 12 precisely the case here.

7
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I. The Third-Party Litigation Fxception (§ 1281.2(c)} Applies To This Dispute.

Each of the three conditions set forth in section 1281.2(¢) indisputably apply here.

A, Broidy 1s A Party 'To A Pending Conri Action With A Third Party.

The first quesiion is whether Brondy, a party (o Lhe Seitlement Agreement, 1% a party 1o pendiny
litigation with Davidsen and Avenatti, who did not apree to arbitration. ITe surely is.

For purposes of section 1281.2(c). “a third party is one who is neither bound by nor cntitled
ke enloree the arbitration agreement. [Citation. | (Daniely v Swmrise Senior Living, Ine. (2013) 212
Cal . App.dth 674, 679.) Because Davidson and Broidy did not sign the Setllement Agreement, they
are neither bound by nor have any contractual entitlement to enforce the arbitration agrecment. Nor

tiy there any other basis on which lo find that the arbilraiion agreemoent applics o the claims asserled

against them,

1 'Io be supre: there are circumstances where nonsipnatories to an arbitration agreement may be
compelled to arbitrate under it. “As one authority has stated, there arc six theorics by which a
nomsignalory may be hound o arbilvate: ‘(a} mcovporaiion by relevence; (b) wssienplion; (o) agency;
{d) veil-piercing or alter ego; {e) estoppel;, and () third-parly beneficiary.’ [Citations.]” (Suh v
Superior Courr (20103 181 Cal. App.dth 1504, 1513.)) But none of those theorics apply here—neither
Davidzon nor Avenatti conld possibly compel Ma. Bechard's elaims against them to arbitralion basced
on the arbiration clanse in the Settlement Agresment with Breidy, Broidy does not contend
otherwise, and indeed only seeks to compel arbitration of the breach of contract claim asserted by
Ms. Bechard against hine, and to stay (he case against hine. (Mot. at p. 3.)

T thus bears repetition that the claims against Davidson and Avenatli witl e litigated in courl,
1ot in arbitration. The same is true for Davidson's affirmoative cross-claims, which he has filed in
{ court in this action apainst both Broidy and Ms. Bechard. There will be a court case involving fthese

purties, who will pot be compelted to arbitrate. Davidson and Avenatti cannol be compelled
| arbitrate (nor do they wait to), nor can Ms. Bechard be compelled to arbitrate her claims against these
same partics. There will be litipation on these issvcs in court. ‘Lhat is material to scetion 1281.2(c),

and 13 the central feature of 118 invocation n the present case.

8
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B. The Third-Party Action Arises Out Of The Same Transaction As The Action

Apainst Broidy.

} ‘The next question 1s whether the third-party clatms arise oul of the same transaction or seres
L of transactions as (he claims sgamst Brotdy. They undeniably do,

When evalualing whether Ms, Bechard’s claims against Davidson and Avenatti arose out of
the same transaction or a scrics of transactions as those that Brondy secks to arbitrate, the (riul court
eonaiders the factual allegabions ol the complaint. (See Lindemomn v Hume (2002) 204 Cal. App.dth
350, 360-08 {(Lindemann); Abaya, supra, 189 Cal. App.dth at p. 1499; fBirl v Heritage Cave, LLC
{2009y 172 Cal App.dth 1313, 1319-20 {#i¢f).) Broidy’s argumcent ignores the complaint’s aflegations
thal expressly relate the breach of contract claim asserted against him 4o {he claims asserted against
Hhe other Delendants, (See, e.g., Complaint, 968, 74, 86(e), 92, 96.3 As pled, the merits of aff claims
turn centrally on whether Davidsen’s conduct (and Awvenatti’s wrongful participation therein)
breached the Scttlement Agreement (as Broidy comtends) or did nod breach the Settlement Agreement
{as Davidson contends).

Indeed, it is the exact same fsspe in both claims, Did Davidson andfor Avenatti materially
breach the Seftlenent Agreement by disclosing its contents? If so, they're liable for $1.2 miliion for
the counts pled against them. 10 nol, Broidy’s lable for the same $1.2 mitlion inslead.

Exact same 1550, Was (here o material breach, and it so, who did 117

. A Possibility Of Conflicting Rulings On Common Issues Of Law And Fact Exists,
i This leaves only the final step of the section 1281.2(c) analysis: whether sending sorme claims
o arbifration may raise a possibility of conilicling rubings on cormmon Issues of law and fact. And
here, that possibility is not only demonstrably present, but could alzo lcave Ms. Bechard with ae

remedy whatsocver. It she is foreed to litigate her claims against Broidy in arbitration, an arbitralor

| might decide that Dayidson andior Avenalti bresched the contract, so Broidy does not have to pay.

et in the separsle proceeding avainst Davidson and Avenatti in court, a judec or jury will not be
bound by (indeed, will not even have evidence introduced regarding) that prior (incding o arbitration,
and thus may find the cxact opposite: that Davidson and Averatti did sof breach the contracl, thereby

leaving Ms, Bechard with exactly nothing given these directly contrary findings.

0}
PSS OFP. TO DO, BROIDY'S MOT, 10 COMPLEL ARBITRATION AND SPAY PROCEREDINGS )
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That these two adjudications may come to different conclusions hased on He very same sef
of fuctual and legal questivns 13 the paradigmatic circumstance warranting trial of all claims in a
single action,

“The issue to be addressed under section 1281.2. subdivision {c), ... s nol whether
meonsistent ralings arc incvitable but whether they are possible if arbitration is ordered.”
(Lindemarm, supra, 204 Cal Appdth al p. 367). “A party relving on section [281.2(¢) to opposc a
motion to compe! arbitration does not bear an evidentiary burden to establish u Ikelihood ol success
or make any other showing regarding the viability of the clabms and issues that create the possibility
of conflicling rulings., [Ciation.].” (Los Angeles Unified Sch Dist. v Safety Nat'l Cas. Corp. (2017)
13 Cal. App. 3th 471, 484 (L4 Unified).) “An evidentiary burden iy unworkable under seulion

1281.2{c} because the question presented is whether a ““possibility™ of conflicting rulings exists
] [eitation] und a molion to compel arbitration 18 typically brought before the parties have conducted
discovery,” [Citalion.]” (/hid} Instead, the {rig] courl may rely on the allegations in the velovant

pleadings to decide whether a possibidity of inconsistent rulings would exisi. (Ahaya, supra, 89

i| Cal App.4th at pp. 1498-99.)

Fach ol the claims against Broidy, Davidson, and Avenatti will require the determination of a
nuniber of common, and Important, faclual and legal 1wsues, imcluding (1) did Davidson disclose
information torbidden from disclosure under the Settlement Agreement to Avenadld, (2)if he did, lo
whil extent did he do 0, (3} if he did, onder what circumstances did he make the disclosure, {4} if he
did, did these facils constiture = malerial hreach ol the Scillement Agreement that is imputed to Ma.
Bechard, and {3) what information was already public at the time of that alleged disclosure, inchuding
any previous discloswre made by Broidy or his own attorney, Michael Cohen. The clainis will also
require the determination of common legal gquestions based on ihe answer 1o these factual issues,
inciuding the legal cffeet, if any, of Davidson's atlepedly improper tisclosure, Al of these issues will
have to be resolved 1 any litigation or arbitration with respect to sach of the claims against cach
Defendant, thereby presenting the possibility ol conlicting rulings.

In short, pussuant to the express terms and provisions of seclion 1281.2{c), artairation 18 nol

requited, and a court may properly refusce to compel arbitration given the possibility of inconsistent

1m0
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{ Not Apply When Third Parties Are Sned On Dilferent Theories Of Liability.

factual and iepal findings in the multiplc adiudications. The court may instead permissibly and

properdy ovder these matters olieiently and consistenty adjudicaled in a sérgle procecding in the one

place that has the power 1o hind all the parties o the dispute: court,

. The Court Should Reject Broidy's Novel Arsument That Scetion 1281.2(c) Does l

The three condilions necessary 10 apply section 1281.20(¢) are well established. As sal forth
above, cach of them are satisfied in this case. Nothing more s required to tripger section 1281.2(c).
Yot while he conclusorily asserts that those conditions are not satisticd, Broidy’s core position appears
to be thal a parly canned “evade arbilration merely by adding dilTerent parties wder dilTerent theories
of liahility.” {Mot. at p. 810-12 {claiming this is the “more fundamental[]” problem with applying
scetion 1281.2(¢) here).)

Thix argument should be rejecled. TL g ol based m the staluwtory text, which says nolhing
about the Lype of theories o plaintiff may assert. {CF § 1281.2(¢)) And 1 is not grounded inthe cases
Broidy citcs. DBroidy cites Bos Materiol Handling, Inc. v Crown Confrols Corp. {1982) 137

Cal.App.3d 99, 112 (Bos Material), which simply found section 1281.2{c) inapplicable where the

| phaintiThad included nomsignalory Doe defendants (on the same (heories of liability as the signatory
J defendant no less) and “the record [was] silent as to whether or nol any thitd paties would agree to
! submit to arbitration.™ (fh4d) The point was that 4 plaintiff cannot involke scetion 1281.2{c) simply
by adding Doc defendants 1o the case and nalkedly asserting they arc not subject to arhitration.

This case could not be more different. Davidson and Avenalli are not [tetional, unidentified
Dae defendants. They are real, identificd people against whom Ms. Bechard has actuaf and asserted
claims, and darn pood ones. Nov do we have here Doe defendants sued (as in Bos Materiofy on the
same theory as the suit against the party with the arbitration agreement, Instead we have here claims
apainst real individuals that are the opposife of those alleged against the arbitrating paity. DBroidy is
hable if there was no broach, but Davidson and Avenatti ave liable i1 there was. Thai®s the exact
opposite of the clums asserted againgt the fictional defendants in Bos Material,

Morcover, the record is abundantly clear that neither Davidson nor Avenattl will agree to

submit to arbitration. Davidson has alreacdy answered the complaint and filed a cross-complaint.

11
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Avemaltl Tikewise has [ed an angwer, and also an anti-SLAPP motion. And neither defendant has

[ joined in Broidy™s molion lo compe] arbitration, given any mdication that they would be willing to

do s0, nor brought & separate motion (o compel arbitration hinself, Nor can either of these peoples be
compelted to arbitrate involuntarily, as they never signed an arbitration agreement.

Broidy also ciles Hewnpy v, Alcove fvestmenr, Te, (19913 233 Cal. App. 3d 94, 102 ({enry),
bt that case expressly distinputshed RBos Morerial and affirmed the application of section 1281, 2(c)
preciscly because “the phantitt hafd] done more than merely name third parties as defendants™ by

alleging “the frandulent acts of those delendanis and the commection between those delendants

and [the defendant seeking arbitration].”™ 8o too here, Davidson and Avenalli are not Doe defendants
|
Enor i any way immaterial (c.g., nominal, sham), and Ms. Bechard has clearly and expressly stated
s her altegationys againat them. Thus, Brotdy s cases only underacore that Ms. Bechard properly involkes

section 1281.2(c) here.'

1L The Court Should Deny The Motion.

Because scction 1281.2(c) applics, this Cowmrt is anthorized o {1) “refusc to cnforce the

grintration agreement and . . . order interventon or joinder of all parites 1 a single action or special

{ proceeding,” (2) “order intervention or joinder as to all or only cerlain 1ssues;”™ (33 “order arbilration

among the parties who have agreed to arbitration and stay the pending court action or special
proceeding pending the outcome of the arbitration procecding;™ and {4} “stay arbitration pending the
ouleome of the courd action or special proceeding,™ (§ 1281.2))

The sole relief requested in Broidy’s motion is Option No. 4. To be clear: Broidy asks that this
Court permit the coart lawswal by Ms. Beehard apainst Davidson and Avenatti to go forward—with

the resulling disclosure of purportedly comdentiaf inlormation in that court as well ax the substannal

' The final case Broidy relies upon, Metalelad Corp. v Ventana Frovil. Organizatiomal Plship (2003)
109 Cal. App.dth 1703, is also inapposite. The Courl of Appeal there examined circumstances where
a monsigratory defendant should be permitted to compel arbifvation of claims against it over a
Lsionatory plaintiff’s objcction. (f. at pp. 1716-19.) As noted, the record here is clear that Davidsen

and Avenalti have no indcecst in arbitrating their elainis, making the theories discussed in Metadcald
Hinappiicable. And in any event, as discussed above, neither Davidson nor Avenattt have any basis -
contraclual or otherwise—4o compel arbitration of the claims agamst thess based on the arbitration
clause b1 Ms, Bechard’s agreement with Broddy,

| E
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risk ol confheting (mdings—while ordenng a sepiarate (potentially stayed) arbifration proceeding
solely agatnst Broidy, (Notice of Motion at p. 2:4-7 (“Defendant Elliott Broidy ("Mr. Broidy™) will
and hereby docs move For an order compelling arbitration of plaintiff’s firsé canse af action in the
shove-captioned case (lhe sole cause of achion to which Mr. Broidy 15 a defendant), and staying any
further proceedings against Mr. Broidy.” (emphases added).)

‘This Court should not do so. 1t should instead cxercise Option No. 1—io “refuse to cnforce
the wrbitrafion agreemenl and ., . order mtervention or joinder of all parties in a single action™
(% 1281.2)—und may do so simply by denving Broidy™s motion,

A, The Only Equitable Solation Is 'Fo Have The Case 'Iried As One Action.

l The pubhe policy {avorng enforcement of an arbitration agrecments docs not outweigh the
equally compelling public policy expressed in section 1281.2(c) of refusing o enforce these
agrecmeits when doing so croates the possibility of inconsistent outcomes and duplication of effort.
(Fitzhugh v Granada {ealthcare & Rehebifitation Ceafer, LLC (2007) 1530 Cal. App. 4th 469, 475.)
Thal stromg public policy aainst duphicative Hhgation and meonsgisient oulcomes applies with
particularly compelling force here, If this case is not tried as u single aclion, there is an obvious
likelihood that duplicative discovery and adjudication of overlapping issues will be ncccssary.
Moreover, given the nature of the potential confliet in vulings here, profound injustice may well result
were Ma. Bechard’s elaims against Broidy Nligated m arbitration yet the claims involyving Davidson
and Avenatti Litisated in court.

Consider the polential inconsistencics thaf mav arisc if, instead of trying this casc as a single
faction, Brondy oblained the reliel he seeles in his motion:

1 Scenario 1 — Litigation Stayed; Ms. Bechard Recovers Nothing, If the Cowt were to stay
litigation and allow arbitration to proceed, an arbiteator could find that Davidson materially breached
1| the contracl. Such g finding would mean that Broidy would not be lable for refusing 1o honor the
' comtract, Ms. Bechard would then need to litigate her claims against Davidson, But because collateral
catoppel and rey judicata could not apply against Davidson bascd on the results of an arbitration

myvolving Broddy, the jury could reach the opposile conclusion— 1.e., that Davidson did sof breach

3
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ihe comtract. In that case, Davidson would be held not liable as well, and Ms, Bechard would recover
nothing based on irreconcilable ralimgs on exactly the same lactoal and legal quesitons,

Scepngrio 2 — Litiration Stayed; Mz, Bechard Recovers, I the Court were to stay the
litigation and allow arbitration to proceed, an arbitrator could find that Davidson did net breach the
contracl. Such a [nding would mean that Brody would indeed be held lable for breach ol cuntract
himseclf, and thus Ms. HBechard would recover, But to be clear: Ms. Bechard would not thereatter be
ablc o reeover these samice sums (rom Davidson, as there would be no damage (since Broidy paid).

Scenario 3 — Arbitration Stayed; Ms. Bechard Recovers Nothing, 11 the Courl were 1o stay
the arbitration and allow the litization to proceed, a jury could find that Davidson did not breach the
% contract. Such a finding would mean that Davidson would be beld not liable. Ms, Bechard would then
need (o arbuirale her breach of conlract elaim agasinst Browdy. Bul, again, becanse collateral estoppel
and res judicare could not apply—bhecause Broidy could not be bound by the resull ol a lawsuit m
which he did not participate -—the arbitrator could reach the opposite conclusion—i.e., that Davidson
did breael the contract. In that case, Broidy would be held not liable as well, and Ms. Bechard would
ggain recover nothing—again based on irveconcilable rolings on #he exact same logal and Faclual
issues,

This is, parenthetically, the real reason why Brokdy wants two separate proceedings. It is not
because privale Tacls will thus reman confidential; they won't, becanse those matters will afeeady be
divenssed (and discovery allowed thereon) in the ongoing Hitgation hetween Mz Bechard and
Dravidson/Avenatti: a litigation in court that (to reiterate) Broidy’s motton cannot and does not even
attentpt to stop. The “lei’s keep cveryiling scerel” rationale is thus mercly a smokesercen; cither we
can do that in courl anywary (with & sealing order) or 10 won’l be seorel at all becanse everyone admits
that M=, Bechard's claims against Davidson and Avenatti are emtitled to be heard #n conrt.

: Rather, Browdy really wants two procecdings becanse il (1) noultiplics Ms. Bechard™s cxpense
(indeed, many times over, given the ool-uf-pockel costs of arbilration) by requiring two JilTereni
adjudications, and {2) permtits Broidy to take advantage of issue preclusion while not permitting Ms.
Bechard to do the same. It a jury finds that Davidson breached the contract, Broidy will bind Ma.

Rechard 1o that finding through nonniulual defensive issue preclusion. et if that jury linds that

14
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Davidson did aet breach that contract, you can be certan that Browdy will claim (rightly) that the Duoe
ichess Clause bars hin Ivom beimy bound o that result since he was nola parly at that trial, Head’s
Broidy wins, but tails Broidy doesn™ lose—hc merely pets another flip in arbitration.

11 would be one thing 1f Broidy asked for arbitration and aprecd to be bound to whatever the
jury {inds about whether there was in Jact a breach (and whe did i), Bot Broidy tellingly nowhere
makes such an offer, nor will one likely come in bis reply brief. That's because the possibility of
neonsistent rexults 15 preciscly the advantage that Broidy secks; one devastating to Ms, Bechard, who
(it bears repetition) is the ene and orly purty in this ltigatiosr who (unlike Brody, Davidson, and
Avenarti) has said nary a word to the public about the affair. Such a result is profoundly uigyust.

Scenario 4 — Arbitration Stayed; Ms. Bechard Recovers. Finally, if the Court were to stay
the arbitration and allow the Tiigation o proceed, a jury could Ond that Davidson breached the

contract. Such a finding would mean that Davidson would be ligble on the claims asseried against

Lhim= and thus Ms. Bechard would recover, But to be clear; Ms. Bechard would not thereafier be able

i arbitrate her claims wgainst Broidy beecause he would raise non-mutual defensive issuc preclusion

as a defense, a3 Ms. Bechard was a party to the prior proceeding that made that Tinding. (Berniard v
Hank of America (1942) 19 Cal.2d B07, 810-14 {adopting nonmutual detensive coltateral estoppel).)

11 half of the above scenanos, Mz, Bechard would be left without a recovery—despite having
dome nothing wronyg and the esastence of delendanis who are allemativel v responsible Tor her injuries.

such a result would be tremendously mequitable. Tt 15 no wonder that the Court ol Appeals hag

reengmized stay orders are most suitable for cascs where mischief'is afoot in joining multiple fictitious

ov therwise inappropriate defendants to the action. (F.g.. Henry, supra, 233 Cal. App. 3d atpp. 101~

L 02 (“stay orders were authorized by the Tegislature in order o avoid gamesmanship™.)

In contrast, cowrts routinely deny metions to compel arbitration in cases where, as here, there
are legitimale reasons (br the joinder of mulople defendants i a single action. (Sce, c.g., L4 Lnified,
supra, 13 Cal, App. 5thoat p. 4835, Lindemarm, supra. 2084 Cal, App. 41h at pp. 566-68; Abava, supra,
189 Cal. App. 4th at p. MY Falencie v Seovi (2010 185 Cal. App. 4th 153, 180, £ivd, supra, 172

Cal. App. dthal 1321; 0 F Stevr & Co. v Boston Reinswrance Corp. (1987) 190 Cal. App. 3d 1637,
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1642) And here, joinder is nol just legilimale; it is necessary to ensure ©Ms, Bechard is not left

remediless 85 4 result of inconsistent and irreconcilable rulings on the same factual and lceal issucs.

1. Broidy’s Specious Argements Fail To Justify Any Other Result.

Broudy argues that Ms, Bechard “laciically chose to igore her agreement o arbitrate and
thereby keep this matler confidential, instead filing suit™ (Mot at p. 4:27-28)) But suing all
Defendants in a onc action is not some strategic aliempt 1o escape arhitralion beciuse Ms, Bechard
thinks she will fare betier in court, nor {5 i one intended to escape confidentiality obligations.

First, il is true that Ms. Bechard’s decision to file this lawsuit as a single action was “tactical”
% in the sense she sccks to avoid the possibility of inconsistent rulings discassed above. But Seclion
1281.2{c) expressly recognixes her vight lo pursue that fair and just resali, TLwas not *“lactical™ in the
sense swneesled by Broddy: e, that Ms, Bechard sought some advantage vis-a-vis Droidy by
purseing litigation rather than arbitration. Nor was it an effort to purpertedly cxtort additional meoney
out of Broidy by threatening o reveal public mlormation, Ms. Bechard and her lawyers have pever
asked for that. Fver. The only thing they have ever asked for is simply for Broidy to pay the remaining
$1.2 million that he pramised. Period. And Ms. Bechard filed suit ondy after Broidy stopped paving
a cessation net accompanied by a letter or c-mail or even an arbitration demand filed by Broidy, but

rather announced by Broady o the Bedf Streed Jrurnal,

Second, Lo the extent Broidy is anguing he has been somehow harmed by his loss of the right
to secrecy, lhat arpument is baseless. A scoret forum would only b important if the existence of the
Settlement Agreement were s£0 a secret. Bul as Broidy has recognized—by the facl that he did not
move to seal the complant with respect (o allegations about the Ayreement, as well as through his
extensive statements to pross confinming the existence of the Agrecment, his version of the
circumstances surroumncing it, his public admission of his affair with Ms. Bechard, and his {alse public
claims thal she was aclually never pregnant, thal he was not the Jather, and that it was her decision

alone to have an abortion—there is no secrecy left, beeause of Broidy.

Maorcover, that horse lett the bam long age and cannot now be put back. Brotdy®s aflomey

!Wuﬂ randed, his hiles and fape recordimgs were seived by the FRI, and the details leaked (nof by M.

|

Bechard) to the Ball Streer Jowrnal, Broidy has already made a million statcments. Ditto tor Avenatt
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1 ;| {and, to some¢ degree, Davidsen). Whatever was once a sccret cannot at this point be made a scoret
2 l again. Nor would a scparate arbulration keep ibings silent anyway. Whatever may or may nol be
3 || revealed in court {eg., via g sealing order o1 no) will already imevilably be revealed sinee Ms.
4 || Bechard’s claims against Davidson and Avenattl will not and cannot be privataly arbitrated and will
5 || nstead continue in court. 'Lus an arbitration ol the breach of contract action against Broidy would
6 || not advance his privacy inlerests in any material way.
7 |; section 1281.2(¢c) unambignously applies. There is no rcason not to invoke it here, and
8 |i substantial duplication of cffort  as well as manifest injustice —would result were this Court 1o
9 || reguire multiple different procesdings ahout fhe same tssue, one in court and one in arbitration, For
10 (| these reasons, Broidy’s motion to compel arbitration should be denied.
11 z Ill. The Court Shoukd Ignore Any New Argnments n Broidy’s Reply Brief.
i2 One final poiol bears brief mention. Broidy's lengthy Motion o Compel Arbilration devoles
13 || many pages to the baseless slander of Ms, Bechard, Bul in the entirety of the nine pages of Broidy’s
14 || memorandum of points and authoritics, Broidy devotes only & single paragraph- -onc on page
15 |[{cight- to a “discussion” of Scetron 1281.2(c). which Broidy’s coumse! knows full wetl {from therr
16 || meel and conler eflorts) i the core basis for Ms. Bechard's opposthion Lo the motion,
17 , Apart from this single (utterky barebones) paragraph. Ms. Bechard is forced to entirely puess
|8 | at the doctrinal basis for Broidy’s motion. This Court should leok askance at any effort by Broidy and
19 (| s counsel o add additional details in bag reply brief—a submussion to which Ms, Bechard will
20 || obviously have no permissible written response. The cuses clied in Broidy’s moving papers, which
21 ’ typically involve mere Doe defondants and no actral possibility of inconsistent results, clearly do not
22 i warrant a relusal to apply section 1281.2(c} and he granimg of &« modion o compel arlxtration. Thal
23 || 1s all that Broidy has argued, and 7L is utter]y far afield from the case ut hand, Additional argumenr in
24 || Broidy's reply brief should be taken with a oeain of salt.
23
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CONCLUSION
Section 1281.2(c¢) applies. Broidy’s mobion to compel arbitration should be denied. ‘Lhere is
no compelling reason why multiple differcnt tribunals should decide if the Sctilement Agreement was
materially breached (and, it g0, by who), rather than one. By contrast, deciding that issue 10 a single
tribunal in court will both be efficient and avoid manifest mjustice from conflicting results.
STRIS & MAHERLLP

Dated: August 24, 20§18

Feler K. Birs

725 South I'ipueroa Street, Suile 1830
Los Angeles, CA 90017

T (213) 993-6800 | F: (213) 261-0299

Counsel for Pluintiff Shera Bechard
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