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L INTRODUCTION
Plaintifl Shera Bechard (*Bechard”) has brought two legally and fuctually unsupported causes of
action against Defendant Michael J. Avenatti (“Avenatti™). Bechard’s claims against Avenatti are based
entirely on conduct protected by California’s anti-SLAPP statute (Cal. Civ. Proc. Code § 425.16).
Bechard’s claims must be struck for at least the following reasons.
First, Bechard’s claims invade conduct subject to, and protected by, the anti-SLAPP statute.
; Specifically, her claims target speech concerning issues of public interest. Her claims are also subject to
the anti-SLAPP statute because they target events that occurred in the course of Avenarti representing
- his client Stephanie Clifford (“Chfford”} in htigation. For the same reason, Avenatti is immune under
the litigation privilege dociring.
Second, Bechard’s claims against Avenatli fail because he did not know that his actions would

induce a breach of any contract or would interfere with prospective economic relations. Nor does

Avenatti owe any duties of confidentiality to Bechard, a non-client, or any contractual duties because he

j 15 not a party to the agresment at issue in this case.

Third, Bechard’s claims against Avenathi fail because Avcnatti cannot be the cause of Bechard's
injury. Defendant Elliott Broidy {“Broidy™) stopped making payments to Bechard because of the
alleged disclosure of a non-disclosure and settlement agreement (the “Settlement Agreement”) to
Avenath by Bechard's witorrey Defendant Keith Davidsorn (“Davidson™). Further, Avenatti could not be
the cause of Bechard’s injury when the Wall Streef Journal learned of the allair from some other source.

Fourth, Avenathi’s actions are protected by the First Amendment because he merely received
information from Davidson and published it on Twitter.

Fifth, Bechard cannot prevail on her tortious interference with contract canse of action unless she
can establish that there was a valid contract that was breached. In addition, Avenafti’s actions are
! justified, precluding liability.

Sixth, Bechard cannot prevail on her interference with prospective economic advantage claim .
because she has not established that a business relationship was interfercd with. She has also failed to |

allege any independently wrongfurl action by Avenalti,
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Finally, Avenatti cannot be liablc for conspiracy to comml breach of fiduciary duty because he

IL LEGAL STANDARD

*Resclution of an anti-SLAPP motion involves two steps.  First, the defendant must establish

that the challenged claim arises from activity protected by section 425.16. If the defendant makes the

required showing, the burden shifts to the plainifl to demonstrale the merit of the claim by establishing
a probability of success.™ [Baral v. Schnitt (2016) 1 Cal.5th 376, 384 (citation omitted). The Suprems
Court has characlenzed this molion as a “summary-judgmenti-like procedure.™ Id. However, there is
one crucial distinction: unlike an anti-SLAPP motion, a motion for summary judgment “places the

initial burden of production on the moving defendant to demonstrate the opposing plaintiff cannot

establish one or more elements of his or her causes of action.” Tuchscher Development Enterprises. Inc.
v. San Diego Umtied Port Dist. (2003) 106 Cal.App.dth 1219, 1239 (explaining that plaintifl was wrong |

to belicve that the defendant had any initial burden other than to show that claims were covered by
425.16). Therefore, Bechard must prove each element of each of her claims againsi Avenatti.

III. ARGUMENT
A, Bechard’s Claims Against Avenatti are Subject to the Anti-SLATP Statute.

“A cause of action against a person arising from any act of thal person in furtherance of the !
person's right of petition or free speech under the United States Constiation or the Califorma

Constitution in connection with a public issne shall be subject to a special motion to strike, unless the

court determines that the plaintiff has established that there is a probability that the plaintiff will prevail
: on the claim.” Cal. Civ. Proc. Codc § 425.16(b)(1}. “The purpose of the anti-SLAPP statute is to
| encourage participation in matters of public significance and prevent merilless litigation designed to

chill the exercise of First Amendment nghts.” San Dhegans for Open Government v. San Diego State

University Research Foundation (2017) 11 Cal. App.5th 477, 493 (citations omitted). “The point of the

 anti-SLAPP statute is thai you have a right #of o be dragged through the courts beeanse you exercised
your constilutional rights.” Id. {emphasis in original). “The anti-SLAPP statute’s definitional focus is

niol the form of the plaintiff’s cause of action but, rather, the detendant’s gerivity that pives rise to his or®

| her asserted liability—and whether that activity constitutes protected speech or petitioning.” Bleavins v.

2
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!
: Demarest (20113 196 Cal. App.4th 1533, 1540 (emphasis in original; citation omitied).

An “act in furtherance of a person’s right of petition or free speech under the United States or |
Califoinia Constitution in connection with a public issue” incledes: “( [} any written or oral statement or
writing made before a legislative, executive, or judicial proceeding, or any other official proceeding
authorized by law, (2) any wrilten or oral statement or writing made in connection with an issue under |
consideration or review by a legislative, executive, or judicial body, or any other official proceeding |
authorized by law, (3} any written or oral statement or writing made in a place open to the public or a
public forum in connection with an issue ol public interest, or (4) any other conduct in furtherance of the
exercise of the constitutional right ol petition or the constitutional nght of {ree speech in connection with

a publie issue or an issue of public Interest.” Cal. Civ. Proe. Code § 425.16(e),

1. Bechard’s Claims Target Speech Concerning Issnes of Public Interest.
Bechard's claims against Avenatti center on a Twitter posting about a matler of public interest.
“Web siles accessible to the public . . . are ‘public forums® for purposes of the anti-SLAPP statute.”

Barrett v. Rosenthal {(2006) 40 Cal.4th 33, 41, Avenath’s tweet, which Bechard allepes publicized her

affair with Broidv, was therefore made on a public forum and protected by the anti-SLAPP statute.

| [Complaint § 38.] However, “protection under section 425.16 for statements in connection with a public
I
“issue or an issue of public interest is not dependent on those statements having been made in a public
 forum.  Rather, subdivision (e}(4) applies to privale commumications concerning issues of public

interest.” Hailstone v, Martinex (2008) 169 Cal.App.4th 728, 736. This protection extends to gathering

information that subsequently is used in a publication about a public issue. See Lieberman v. KCOP

Television, Tne. (2003) (“Because the surreptitious recordings here were in aid of and were incorporated

| into a broadcast in connection of a public issue, we conclude that [the plaintiff°s] complaint fell within
!the scope of section 423.16.") Bechard thus cannot escape the anti-SLAPP protections afforded to
- Avenatti by arguing that she is suing Avenatti for obfaining the details of the affair rather than -
publicizing them,

*[A]n issue of public interest’ . . . is gry issue in which the public ir interested. In other words, |

the issug need not be *significant’ to be protected by the anti-SLAPP statute—it is enough that it is one i

| in which the public takes an interest.” Nygard, Inc. v. Uugi-Keritula (2008) 159 Cal.App.dth 1027, 1042 |

a3
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Cal. App.4th 1190, 1215, Even “celebrity gossip™ constitute “statements in conncetion with an issue of

public interest.” Jackson v, Mayweather (2017) 10 Cal. App.5th 1240, 1254,

Here, the involvement of Michael Cohen, President Donald Trump’s personal attorney and {ixer,
-in facilitating a hush money payment on behalf of a prominent GOP donor to a woman with whom he
| had an affair, impregnated, and forced to have an abortion, is certainly an issue of public inierest. While
| reporting on a prominent Republican donor’s affair would cerlainly constitute protected “cclebrity

gossip,” the Settlement Agreement was independently significant because of its political implications

and connections to other matters already in the media. As reported by the Wall Street Journal when it”
first revealed the aflair and hush agreement, Defendant Broidy served as the deputy finance chairman of -
the Republican National Committee. He was represented in connection with the agreement by Cohen—
the same man who also assisted with at least two other hush money deals shortly before the 2016
¢lection for women claiming affairs with Trump (i.e., Karen McDougal and Stephame Clifford akai
Stormy Daniels). [Avenatt Decl., Ex. 4] Moreover, Bechard was represented by Defendant Davidson,
who also represented MeDougal and Clifford {aka Stormy Daniels), in nepotiating their hush agreements
to prevent them from discussing their affairs with Trump. [Id.] Avenatti published his tweet just days
after the FBI raided Cohen’s office as part of an extensive investigation. [Id.]

In addition, Broidy’s prominent role within the Republican Party makes him a person in the

public eye and makes coverage of his payments a public issue. See Sipple v, Foundation For Nat.

Progress (1999} 71 Cal App.4th 226, 239 (domestic abuse allegations against media strategist for

numerous Republican pelitical campaigns concerned issues of “public interest™). In fact, he was already
attracting media attention even before news of the affair broke. First, it was reported as early as March
of this year that Broidy was “one of President Donald Trump's earliesl campaign financiers and
subsequently the vice chairman of his Presidential Inaugural Committee,” and that since April 2017, he

“has had incredible access to the president — and has reportedly taken full advantage of it to reap profits

23

and advance the agendas of foreign actors.” [Awvenatti Decl, Ex. 6.] He has continued o altract media

4
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, statements are made ‘in connechion with’ pending or anticipated litigation.” Summerfield v.

| involvement in the hush money payment from Broidy to Bechard was made in connection with both

|| actual and anticipated litigation. This conclusion is readily discemmable from Awvenatti’s declaration and

| call was for Avenattl to obtain Clifford’s client file from Davidson (Clifford’s prier counsel) to use

| refused w0 tumn over the entire file,? which Clifford was forced to do on June &6, 2018 in the ClifTord v.

| 2 Clearly, additional evidence of the collusive relationship between Cohen and Davidson would be

litigation.” Neville v. Chudacofl (2008) 160 Cal.App.4th 1255, 1266. This provision “has been held to

|
attention for many other stories garnering the public’s interest. [Id.. Exs. 7-12.] Publication of the
affair, and especially Cohen’s involvement, only added a new link in the web of intrigue (hat linked

Broidy to Trump.

2. Avenatti’s Communications with Davidson and Tweet Were Made in
Connection with Ongoing and Anticipated Litigation,

“[A] statement is ‘in connechion with® litigahon under section 425.16, subdivision (e)(2) if it

relates to the substantive issues in the litigation and is directed to persons having some interest in the

protect statements to persons who are not parties or potential parties to litigation, provided such

Randeiph (2011} 201 Cal.App.dth 127, 136; Neville v. Chudacoff (2008) 160 Cal App.dth 1255, 1270.

“Communications that are preparatory to or in anticipation of commencing official proceedings come

within the protection of the anti-SLAPP statute.,” Comstock v. Aber (2012) 212 Cal.App.dth 931, 943,

“[Aln attorney who has been made a defendant in a lawsuit based upon a written or vral statement he or -
she made on behalf of clients in a judicial proceeding or in connection with an 1ssue under review by a '

court, may have standing o bring @ SLAPP motien.”  Jespersen v, Zubiate-Beauchamp (2003) 114

Cal.App.4th 624, 629, Here, the information disclosed by Davidson o Avenath regarding Cohen's

Dawidson’s verified answer.

Specifically, Avenatti spoke with Davidson on the phone on April 12, 2018. The purpose of the

information in the file as potential evidence in the pending Clifford v. Trump! action. [Avenatti Decl.

3] Avenaui contemplated filing a separate action against Davidson on behall of Clifford if Davidson

1 Stephanie Clitford v. Donald J. Trump. et al., Case No. 2:18-cv-02217-5JO-FFM {C.DD. Cal.).

relevant 1o the breach of fiduciary duty and aiding and abetting breach of fiduciary duty claims against
the two defendants in that action, which Bechard recognized when she made similar allegations in her
Complaint. [Complaint § 5, 24, 35-36, 86{a); Avenatti Decl., Ex. 3.]

-5
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Davidson? action, |Avematti Deecl. 9 3, 10.] Tt was during this call that Davidson, without any
persuasion from Avenatti, disclosed to Avenatti the fact that Davidson and Cohen had been involved in

another hush money deal in which Cohen represented a prominent GOP donor whe had an affair with a

| woman from Los Angeles who he impregnated and subsequently forced to have an abortion. [Avenarti

.| Decl. 13.] Davidson told Avenatti that the Wail Streef Journal had called Davidson and knew about the ;

details, and that they would be running a story soon (which they did, en April 13}, [Avenatti Decl. ¥ 3, !
Ex. 4.] Davidson did not disclose the identities of the GOP donor and the woman. [Avenatti Decl. T 3;
Davidson Answer 9 43, 67, 68, 74.] Davidson also did nol disclose to Avenatti the cxistence of a written
non-disclosure agreemeni (NDA)Y, Avenatii surmised on his own that an NDA must have been entered.
Davidson contends that the details of the affair and the hush money deal were leaked by the FBI

following the [BI's raids of Cohen on April 9. [Davidson Cross-Complaint 9 4. ]

Shortly after the call, Avenatti tweeted information about the hush money deal. but did not
| disclose the identities of Broidy and Bechard (as he did not know of their involvement): “In last 18 meos,
* Mr. Cohen negotiated yet another hush NDA, this time on behall of a prominent GOP donor who had a

relationship with a LA woman, impregnated her and then made sure she had an abortion. The deal

provided for multiple payments across many months. #basta.” [Avenatu Decl., Ex. 2.]
In other words, although Avenatti did not persuade Davidson to disclose any of the details at
issne {Davidson did so voluntarily and unprompted). Davidson’s disclosures were plainly made in

connection with not only then-existing litigation (i.e., the Clifford v. Trump case) for the purpose of |

evidence gathering, but also grricipared litigation in the event Davidson did not turn over Clifford’s

Davidsaon are not personal [Mends or colleagues, [Avenatti Decl. 49.] In addition, Avenatti’s tweet
clearly related to his representation of Clifford because it began with the phrase that “In last 18 mos, Mr.
Cohen negotiated yet another hush NDA”® and therefore scrves to demonsirate that Clifford’s
cirewmnstances were part of a broader pattcrn invelving other women,  [Aveantti Decl. Ex,. 2]

Bechard's claims thus reach litigation-related activity protected by the anti-SLAPP statute.

3 Btephame Clifford v. Keith M. Davidson and Michael Cohen, Case No. SC129384,

6
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B.  Plaintiff 1s Not Likely to Prevail on Her Claims. |

After the defendant has established that the plaintilf’s claims are subject to the anti-SLADP |

 statute, “the burden shills 1o the plaintiff to democnstrate the merit of the claim by establishing a:

probability of success.” Baral 1 Cal.5th at 384 (citation omitted). The Supreme Court has characterized |
| this motion as a “summary-judgment-like procedure.” Id. However, unlike an anti-SLAPP motion, 2 |
motion for summary judgment “places the initial burden of production on the moving defendant to'

demonstrate the opposing plaintiff cannot establish one or more elements of his or her causes of action.” ,

Tuchscher Development Enterprises. Inc. 106 Cal. App.dth at 1239.  Therefore, Bechard must pmve.
each element of each of her claims againsl Avenatti.

I. Avenatti is Proteeted by the Litigation Privilege.

The litigation privilege “applies to any communication (1} made in judicial or quasi-judicial

litigation; and (4) that [has] some connection or logical relation (o the action.”™ Action Apartment Assn., |

I I
- Inc. v, City of Santa Monica {2007) 41 Cal.4th 1232, 1241. it “operates to bar civil liability for any tort

 claim based upon a privileged communication, with the exception of malicious prosecution.” Hagberg
+ v. California Federal Bank (2004) 32 Cal 4th 330, 375, The privilege protects communications made in
| contemplation of future lihgation. See Neville v, Chudacoff (2008) 160 Cal App.dth 1255, 1265,

“[Alets falling within the anti-SLAPP statute because of their connection with judicial proceedings do

i not inevitably fall within the litigation privilege; however, the privilege plainly informs interpretation of |

| the ‘arising from’ prong of the anti-SLAPP statute.” Gallanis-Politis v. Medina (2007) 152 Cal. App. |
4th 600, 617 n. 14, Here, Avenaiti 15 entitled to substantive immunity under the litigation privilege i
doctrine for the same reasons that the claims against him fall under Code of Civil Procedure section |
425.16{e}2). This ends the analysis. For this reason alone, all of Bechard’s claims against Avenatti are .
barred.

2. Bechard’s Allegations Against Avenatti Do Not Constitute Tortious
Interference With Contract or Prospective Economic Advantage.

The elements of a cause of action for intenticnal interference with contractual relations are: (1) |

i :
a valid contract between plaintiff and a third party: (2) defendant's knowledge of this centract; (3) !

defendant’s intentional acts designed to induce & breach or disruption of the contractual relationship; {4) |

=
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" relationship with Bechard (or Davidson’s relationship with Bechard). [Avenatti Decl. 19 4, 6.] While |

actual breach or disruption of the contractual relationship; and (5) resulting damage.” Quelimane Co. v,

Stewart Title Guaranty Co. (1998) 19 Cal.dth 26, 55. The elements of tortious interference with

| prospective economic advantage are similar: *(1) an economic relationship between the plaintiff and

some third party, with the probability of future economic benefit to the plaintiff; (2) ihe defendant's |
knowledge of the relationship; (3) intentional acts on the part of the defendant designed to disrupt the |
relationship; (4) actual disruption of the relationship; and {5} economic harm lo the plaintif proximaiely |

caused by the acts of the defendant.™ Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th_

|| 1134, 1153,

ay Avenatti Did Not Inicnd fo Induce a Breach of Any Contracts or
Disrupt an Economic Relationship.

A defendant can only be liable for tortious interference with contract if he “knows that the
interference 1% cerlain or substantially certain to occur as a result of his action. The rule applies, in other
waords, to an interference that 15 incidental to the actor's independent purpose and desire but known to

him to be a necessary consequence of his achon.”™ Quelimane Co. v. Stewart Title Guaranty Co. {1998)

[9 Cal 4th 26, 36, Therefore, the plaintiff must establish that the defendant fmtended {0 disrupt the

contractual relationship. See Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal. App.3d 390, 619

{no elaim lor tortious interference with contractual relations for doctor’s harassment of other employess ;
because there is “no logical inference that {the doctor] inlended to disrupi [the plaintiff’s] relationship
with [the hospital] by his harassment of other employees™). The intent element for interference with
prospective economic advantage is essenbially the same and requires the plaintiff to show that "'thc:
defendant knew that the interference was eccrtain or substantially certain to occur as a result of its

action,” Korea Supply Co. 29 Cal 4th at 1153, Therefore, the plaintiff must establish that the defendant

was aware of the specific terms of the contractual relationship or parameters of the prospective

economic relationship.  See Winchester Mystery House, LLC v. Global _Asvlum, Inc. {2012} 210

Cal.App.4th 579, 597 (affirming summary judgment where the plaintiff had failed to produce evidence

that the defendant’s production and distribution of film would interfere with the plaintiff”s contractual

I
Here, Avenatti did not intend to intertere with Brondy's contractual or prospective economic :
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| specific terms of any agreements al 1ssue here. [Avenatti Decl. § 4.1 In fact Avenatli was not even

" Avenatti know whether Davidson was a party to the Seulement Agreement or whether Bechard had
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‘or contract. More fundamentally, without knowledge of the Setllemenl Agreement, he could not

) i Augustine v. Truceo (1954) 124 Cal.App.2d 229, 246,

aware that there was a written nondisclosure agreement or that the terms of the agreement were
confidential and did not agree to maintain confidentiality. [Avenatti Decl. 4] 3, 4, 5.] Indeed, as an
ontsider to the deal and a person who was not a party to the Settlement Agreement, there is no

conceivable monetary benefit or other advantage Avenatti stood to gain from disrupting any relationship |

possibly have known that inlerference was ceriain or substanially cerlain to occur as a result of his
actions. Avenatti conld not have known that Broidy would regard the Settlement Agreement as having

been breached as a result of actions by a non-party like Avenaifi, rather than Bechard. Nor could

authorized Davidson to speak to Avenatti.
b) Bechard Cannot Establish Avenatti Caused Her Damages.

“IAls a matter of law, a threshold causation requirement exists for maintaining a cause of action

| for either [interference with contractual relations or interference wilh prospective contractual

advantagc), namely, proof that it is reasonably probable that the lost economic advantage would have l

been realized but for the defendant's interference.” Youst v. Lonpo {1987) 43 Cal.3d 64, 71 {emphasis

in original). A plaintifl, seeking to hoid one liable for unjustifiably inducing another Lo breach a
contract, must allege that the contract would otherwise have been performed, and that it was breached
and abandoned by reason of the defendant’s wrongful act and that such act was the moving cause

thereof. Unless the act complained of was the proximate cause of the injury, there is no liability.™

Here, Avenatti did not cause Bechard’s alleged injuries. Bechard’s complaint alleges she was

injured because Broidy refused to continue to make payments to Bechard after the Settlement

Agreement was disclosed. [Complaint 4 68.] However, {1) Avenatti did not disclose Broldy or
Bechard's identities in his tweet; (2) he did not know their identities, or of the existence of the
Settlement Agreement, as Davidson did not disclose this information to Avenatti, (3) the details of the |

affair and the Settlement Agreement were first publicly disclosed by the Wall Swreet Journal, and

-
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|| Davidson spoke to Avenatli. [See Avenatti Decl,, 19 3, 4, 7, Ex. 4; Davidson Cross-Complaint, §4.] At

: most, Avenatti gencrally disclosed the existence of a hush money deal between two unnamed parties in

| Times Co, (1986) 42 Cal.3d 1033, 1045 (Tirst Amendment protected the defendant from interference

~with prospeclive economic advanlage claim); Krinsky v, Doe 6 (2008) 159 Cal.App.4th 1154, 1179

: {sustaining demurrer becausc interference with prospective economic advanlage cause of action was

Avenatti did not provide any of the information reported to the Wall Sireer Jowrnal; and (4) in fact,

Davidson himself acknowledged that the Wall Streer Journad knew the details of the story hefore

which Michael Cohen was involved. That aloneg, however, does not provide a basis to find Avenatti
interfered with the Settlement Agreement. Rather, the Walf Street Journal “outed™ Broidy and Bechard

on April 13 independent ol any disclosure or act of Avenalhi.
c) Avenaiti is Protected by the First Amendment.

The First Amendment also protects Avenatti from Bechard’s claims. See Blatty v. New York

premised on communications protected by the First Amendnient). “A person cannot incur liability for
interfering with contractual or economic relabions by giving truthful information to a third party.”

Savage v. Pacific Gas & Electric Co. (1993) 21 Cal.App.dth 434, 449-450. Because Avenatti mercly

received information from Davidson and shared truthful information on Twitter without identifying

Bechard or Broidy, there is no liatility.

i
d) Bechard Cannot Prove the Elcments of Toertious Interference Witli
Contract. .

{1} Bechard Must Establish That There is a Valid Contract.

“[A] cause ol action for inlentional interference with contractual relations requires an underlying
enforceable contract, and where the underlying contract is unenforceable, only a claim for interference

with prospeclive economic advanlage lies.” Bed. Bath & Beyond of La Jolla, Inc. v. La Jolla Villagg
Square Venture Partners (1997) 52 Cal. App.dth 867, 879. A plaintiff “could not posit liability lor

tortious interference with a contractual relationship upon a void contract.” A-Mark Coin Co. v. General

Mills, Inc. (1983) 148 Cal.App.3d 312, 322, Ewen a claim for interference with prospective economic

advantage will ofien be impossible to prevail on because “it is unlikely that [a plainiiff] could have a

protectible [sic] expectancy of future economic benefit in a relationship that was dependent for its

existence upon a” void contract. Id. at 323, i
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| the third party for interference with the contract must fail. Similarly, if a party has no duty or contract to

.| justification is particularly important outside of the commercial context, where courts must be especially

Here, Bechard must establish there is a valid contract that Avenatti interfered with, However, |
the allegations in the Complaint suggest that the Settlement Agreement was void as against public policy |
because it was in reality an agreement in which Bechard would receive $1.600,000 in exchange for
waiving child support. [Complaint § 25] “Agreements and stipulations compromising the parents”
statutory child support obligation or purpocting to divest the family cowrt of jurisdiction over chi]dg
support orders are void as against public policy.” [n re Marriage of Lusby (1998) 64 Cal App.4th 459,
469.

In addition, “if a contract has already been breached by one of the partigs to the contract, or has

been terminated, before the occurrence of the breach allegedly induced by a third party, an action against :

perform, that ancther induces that party oot to perform is of no consequence.” 40 Cal. Jur. 3d § 10. -
Bechard must therefore establish that at the time of Avenatti’s action, the contracts at issue were nol

already breached {e.g. by Davidsen or whoever revealed the existence of the affair and Settlement

Agreement to the Wafl Sireer Journaf), and that there was a duty to perform {e.g. Broidy was net.

released frem making continued payments after any disclosure had been made by anybody).
|

(2y  Avenpatti’s Alleged Disclosure of the Settlement Agreement Was
Justified. |

“Whether an imentional interference by a third party is justifiable depends upon a balancing of
the importance, social and private, of the objective advanced by the interference against the importance :

of the interest interfered with, considering all circumstances including the nature of the actor's conduct

Court (1984) 36 Cal.3d 188, 193-194. Significantly, the Supreme Court has recognized that

cognizant of the social and private importance of the defendant’s actions as well as his First Amendment !
rights, 1d. at 195-197. Ilere, as was explained above, the existence of the Settlement Agreement is |

closely connected to issues of significanl public concern. Making the public aware of the agreement

was therefore justified, especially in light of the fact that the only action Avenatti has engaged in is|

disclosing information that was given to bim by Davidson. _
|
In addition, “[o]lne is not liable for inducing a breach of contract if he or she merely induces one
11-
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27
23

of the parties 10 the contract to assert his or her legal rights.” 40 Cal. Jur. 3d § 39. If Bechard is l
: altempting to hold Avenatti liable becauge he somehow publicly revealed the existence of the Settlement
Agreement through a tweet that did not name Bechard or Breidy, and therefore made Broidy aware that
Davidson had already revealed its existence to himm, Avenatti’s actions justifiably made Broidy aware

that the Settlement Agreement had already been breached and induced Browdy Lo exercise hig right tc-|

cease the periodic payments in light of the breach. |

e) Bechard Cannot Prove the Elements of Interference With Prospective
Economic Advantage.

| {1}  There Iz No Prospective Economic Relationship Between
! Bechard and Broidy, or With Davidson.

“[Tlhe interests gencrally protected by the tort [of interference with prospective econeomic .
advantage] are business expectancies, and on that basis [the Supreme Court of California has] dechned .
to expand the tort lo cover interference with prospective nonbusiness relations.” Youst v. Longo (1987)

43 Cal 3d 64, 75; see also Ilepe v, Paknad (1988) 199 Cal. App.3d 412, 420 (a plaintitT's “interest i an

enforceable after a defendant’s bankruptey arc not the sort of economic relationships that the
interference tort has traditionally protected™). By limiting the application of the tort in thns manner,
“there is a background of business experience on the basis of which it is possible to estimate with seme
Juir amowtt of success both the vatue of what has been lost and the likelihood that the plaimtiff would
have received it if the defendant had not interfered” Youst v. Longo (1987) 43 Cal.3d 64, 75 (emphasis

in onginal)., “A cause ol action for tortious inlerlerence has been found lacking when either the

economic relationship with a third party is too attenuated or the probability of economic benefit o

speculative.” Roy Allan Slurry Seal, Ing, v. American Asphalt South, Inc. (2017) 2 Cal.5th 503, 315, i

Here, Bechard fails to identify what the prospective economic relationship that Avenatti
interfered with could possibly be.  First, the relationship cannot be the periodic payments under the
Seftlement Agreement. The Settiement Agreement has nothing to do with business and is not protected
by the tort. In addition, there are not any prospective business relations that have been alleged. Bechard i
does not claim that Avenatti somehow interfered with an ongoing econemic relationship with Davidson !

or Broidy. In lact, she does not allege that she continued to have anything to do with them after entering

13-
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into the Setilement Agreement. In addition, given the fact that by Bechard’s own admission, Davidson |
had already violated the Settlement Aprcement, the periodic payments cannot be the prospective

» economic relationship. If Broidy (rightly or wrongly) believed he was no longer under any obligation to

continue paying, he was hardly likely to negotiate a new agreement with Bechard after Davidson’s,

, disclosure.  Finally, the periodic payments were the result of a contract already entered into, nol ong

| that was sl being negotiated.

{2) Bechard Has Failed to Allege that Avenatti’s Conduct is
Independently Wrongful,

! “To establish a claim for interference with prospeciive economic advantage . . . a plaintiff must
plead that the defendant engaged in an independently wrongful act. An act is not independently

. wrongful merely because defendant acted with an improper motive.” Korea Supply Co, 29 Cal.4th at

1158 (citation omitted). *An act is independently wrongful if it is unlawlul, that is, if it is proscribed by

some constitutional, statutory, regulatory, common law, or other determinable legal standard.”™ 1d. at

The allegations in the Complaint do not indicate that he has performed any unlawful action. Indeed, he
owed no duty—fiduciary, contractual, or otherwise—to any person involved in the Settlement
Agreement. He was not Bechard or Broidy’s attorney. [Avenaiii Decl. § 8.] He was not a party to the

Settlement Agreement, [Avenatti Decl, 94.] On the contrary, he was well within his nghis 1o disclose a

prospective economic advantage clain fails.
3. Avenatti Cannot Be Liable For Conspiracy to Commit Breach of Fiduciary |
Duty.

“Conspiracy i3 not a causc of action, bui a legal doctrine that imposes liability on persons who,
“although not actually committing a tort themselves, share with the immeiate tortfeasors a commeon plan

or design in ils perpetration.” Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th

503, 510-511. “Standing alonc, a conspiracy does ne harm and engenders no tort liability, It must be
activated by the commission of an actual tort.,” Id. al 511, “A bare agreement among two or more

persons 10 harm a third person cannot injure the latter unless and until acts are actually performed

- pursuant to the agreement.”™ Id. “Therefore, it is the acts done and not the conspiracy to do them which

13-
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should be regarded as the essence of the civil action.™ 1d.
a) There Was No Agreement Between Avenatti and Davidson,
“[Alctual knowledge of the planned tort, without more, is insufficient to serve as the basis for a

conspiracy claim.  Knowledge of the planned tort must be combined with intent to aid in its

commission.” Kidron v, Movie Acquisition Corp. {1995) 40 Cal.App.4th 1571, 1582. “Because civil

conspiracy is so casy to allege, plaintitfs have a weighty burden to prove il They must show that cach

member of the conspiracy acted in concert and came to a mutual understanding to accomplish a commeon

| and unlawful plan, and that one or more of them committed an overt act to further it. It is not enough

that the [alleged conspirators] knew ol an intended wrongful act, they must agree-expressly or tacitly-to

| achieve it Choate v, County of Orange {2000} 86 Cal.App.4ih 312, 333 (citations omitted). “DBare

allegations and rank conjecture do not suffice for a civil conspiracy.” [d. (citation and internal

quotations amitted).

Iiere, there was no agreement between Avenattt and Davidson, lct alone an agreement to carry

oul an “unlawful plan.” Avenatti never reached an agreement with Davidson 1o receive the details of the
Settlement Agreement from him. Avenatti was not even told that there was a written agreement.
[Avenatti Decl. ¢ 5.] Bechard alleges that “[i]f Mr. Avenatti indeed agreed to receive and received
.infﬂmatiﬂn aboul the Seftlement Agreement from Mr. Davidson,” he would be liable for ciwil
conspiracy. [Complaint § 67.] However, even if this allegation could be proven {which as noted above,
it cannot), this does not create an actionable conspiracy claim. Davidson’s gratuitous disclosure to

Avenatti is not a conspiracy to commit a lord.
b) Avenatti Does Not Owe Bechard a Fiduciary Duty.

“By its nature, tort liability arising from conspiracy presupposes that the coconspiralor is legally

| capable of committing the tort, 1.e,, that he or she owes a duty to plaintiff recognized by law and is
Epﬂtentially subject to liability for breach of that duty.” Applied Equipment Corp. 7 Cal.4th at 511.
| Therefore, if a party o the purported conspiracy does not owe an independent duty to the plaintiff, “he
*or she cannot be boolstrapped inte tort liability by the pejorative plea of conspiracy.” Id. at 514. A’
defendant thus cannot be held liable for breach of fiduciary duty where he conspired with another

individual that owed a fiduciary duty to the plaintiff unless the defendani himsell' afso owed an
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independent fiduciary duty to the plaintiff. In other words, “[a] non-fiduciary cannot conspire to breach

a duty owed only by a fiduciary.” Kidron v. Movie Acquisition Corp. (1995) 40 Cal. App.4th 1571,

1597; see also Everest Investors 8 v. Whitehall Real Estate Limited Partnership XI (2002) 100

Cal.App.4th 1102, 1107. 1-800 Contacts. Inc. v. Steinberg (2003) 107 Cal.App.4th 568, is on all fours

with this case. There, an attorney was accused of having conspired with the plaintiff’s former in house
counsel to commit a breach of fiduciary duty by receiving confidential information the in house counsel
had learned. See id. at 573-74. The Court granted the defendant attorney’s anti-SLAPP motion because
he owed no fiduciary duty to the plaintiff, See id. at 592-83. This case is no different, Avenatti does
not owe Bechard a fiduciary duty because she was never his client. [Avenatti Decl. § 8] Therefore, he
could not have conspired with Davidson.
IV. CONCLUSION

For the foregoing reasons, Avenatti respectfully requests that the Court GRANT this motion and
strike Bechard’s second cause of action for tortious interference with contract and interference with

prospective economic advantage and third cause of action for conspiracy to commit breach of fiduciary

1

~J

18
19

I
n

duty against Avenatti.

| Dated: August 13,2018 AVENATTI & ASSOCIATES, APC

"

i

_~~  Ahmed Ibrahim
Thomas Gray

Attorneys for Defendant Michael Avenatti
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