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UNITED STATES DISTRICT COURT L
FOR THE
DISTRICT OF VERMONT 0er 73 2 o 1
L
B ?&
BERNARD M. LEW_2, By = ﬂ

Alaintiff,

V. Nocket Wo., F102-CV-25%
ERIAN R. SEARRLRS,
individuslly ana

in his capacily as
the VZEMONT SECRETARY
OF TRANSPORTAETTON,

I T I T R T Y A L 1]

Defendant. :

FINDINGS OF FACT AND CONCLUSIONE CF LAW

This case comes belors the Court on moticn for &
preliminary injunction. As a fasis for seeking a preliminary
irjunction, Praintifl claims tha: corlaln Verrtonl siztutes
restricting the use of signs in puaklic righls-of-way sre
aacenst_bullornal as invalid sestrictions of free speech, ard
viclations of due process, squal protecticn and choe Znesicuarns

Wwith Disabilitiss 2ct.

The Court oonducbec a hesring oo Plairtiff's Motion for
Freliminary Injuncrticn or Colboboex 17, 2002, Based upan
arguments ol cournsel ab the hearing, togezther with weo- Lten
submisslions by all partics ang the record Zo date, the Court

Eerehy CENIES Flaintiff’s Motlon.
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Standardas for a Praliminary Injunction

The trial court is vested witn wide discreticn in deciding

wheler to grant a preliminary induncticr. Cherical 2ank v,

Hascoles, 3 F.3cG Z6%, 573 [(2d Cir, 1%%4%; 5t., Albans Co=0p.

Creaxmerwy, loc. w, Clickman, 6% F. Supp. Z2a 280, 385 (D, Vt.

1293y . To be eligiple Tor such a remeasy, Plalntlifl muest
overcoms a high burden. He must demcnstrvate: (1F that, without
ar iaunction, he will suffer irreparakle harm ard (2% That
there 1s either a ?ikelihocd of success on ths wmenits or

sufficiently serious guesticns going to the merits to mak%e them

a fair ground for livigetion, with the balance o hardships

tipping decidedly in the movant’s favor. Erevrtao [nt’] Chems.

v, Bank of India, 275 F.3d 245, 122-123 i24 Clr. 1%%89); ses also

Tunick w. Hafir, 2082 [F.3d &7, 70 {2d Tir. 20001 =zes alsoc 20,

Alpars Co-On, Creamery, Tnc., 63 F. Supp. 2d at 385 (D. vt.

R
[ e Jr S

In addizien, an infuncticr against governmenlal aclion
Taken ir the pubklic interest, pursuant fto a statutory or
esulatory schems, zhould e grantled only 10 Lhoe csoviag pazty
mests the more -gorous lic<elincod of sucocse=s standard. Besl v,
Stern, 184 F.3d 127, 122 (2d Civ. 13%%;. PMurtherrore, The
movanl Ls regulred to ghow “clear” or "subsCartial” likel lhooo

A

af sucocess wheaeve: i+ an iniunctior will ailter, rather tThan

rainzaln, the status gquo, or (2] an intuancticen will vrovide the

[~
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TovanT with subslantialiy all the relict scugnhb and That relief
cannot bhe undore evern if the dafendant prevails ot a trxial on

-he merits.” Tom Doherty Asz=zoos, v, Ssben Enzerz., Tno.

TL3d 27, 34 {24 Cir. 15%5%. “Though the ‘cleszr showing’
qua_ifier appears ¢ have keen abandoned lor injunctions thaz
serys Lhe Traditionsl purpoesc of presserving the status guo,
p_airtifis have Deen DUt o a4 more rigorous burdsn ir obhtaining
preliminary injunctions that crder some form of mardatory
rilict, A” ‘clear showing' is requited where the iaunctZon
iz mandatorzy,” that 1z, where —he court issces a mandate for

reliel. Secs, & Exch., Comm'n w. Unifand 3R, 910 @.Zd 1CZ4,

1039 (24 Cir. 1%%0) iirterna. oitations omitted); sco a_so

Ccoacohaon & Go. T, Armstreorg Cork Co., 548 .24 438, 441 (24 Zir.

1977) irecocygnizing nhigher standard for mandatory fnjunsticnd,
Zs Lhe mevant here seeks a mandalory ‘njunction to stay
gqovernmental action Sursusnt Lo a statutory oz regﬁlatsry
schere, ho rust satisfy the more rigorous standard by
zstaklishing a “¢leary or subszantial likelihood of success on

the merits.”
Statuteory Provisions

lairtiff’s conplaint takes aim at =D spoci fic secticns cf
Tible 10, Thaptzer 21 of Verwonrt Statutes Annolalec., Sscotion
4951y prohibits any “oerson, firr or corporation” frem placing

any “ourndocr advertising structuare, device or display within the
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limits of the hichway rvight-of-way.” T2 epplies Lo all
privately posted sigrs in the rights-ofZ-way zlong all state
nighways.! Secticr 4%7 authorizes the aAgency ol TransporlLalbicn
{“che Agency™? ard ary alleoled locel municipality "™to remove or
relocate, or both, without pricr noctice, any sign, deviocs ar
display which 1s tenporazy ln neture . . o [and] wnich is
erec-ed within 24.7Y> feet of the actual certerline o the
ighway undsr its Jurisdiction and within the public right-of-

I

Way .
Findings of Fact

Flaintiff Bernard M., Lewis is5 a political candidese zunning
for propals judge.  As past of his campaigr, e wants —o post
ailuns within the public rights-of-way of certain state highways.
The Stele ol Vormonl has lor & number of years restricted,
throagh the above-menticoned s=azute, the placerert of signs in
such darcas.  Lowls ‘ndicales chat e has posted g rnumber of his
carpalgn signs In the rights-oi-way arnd that they have boon
semaved by Ageney officials,. Ao oalso indicalos that the Agency

now claims to have them in one of itz facilities i WhiTe River

- Hection 494 carves cut some excepticns te § £95 oy
permitting thoe posting ol menmorisl signs and Lablets, ouz slop
signs, offizial traffic control signals, and cther regu_atory
or dircoetional and inlormallonal signs posted by
Tunicipaitiss.  See Yt. Stat. Ann. —it. 10, §% 495 (4,

4592 15y, (6, (0, 110y, il4y, 1151, (1% {Lexis Supnp. 2002 &
Lexis 22983 .
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Jonction.

IT is the Rgsnevy’'s pracTice to rerove all tempocrary signs
wilhin ithe slancara “Lhree rod right-cf-way”™ (24,75 feer {-om
the renter line or 42.h feew zoress) of stalo highways. Some
state nighways have righis—-cf-way that are wider thar Lae
standard 4%.5 feet, in whicn case Lho Rgeney remowes signsg from
araas “known and monumented {as is the oase with =zome three and
lous lare sceticens of state highwavs, which may have a fence or
other marker showing the right-of-way)”™ as wilhin the right-of-
way for that hichway. (Dol "= Suppl. Mem. Ipp'n. P1.7=2 Eog.
Frel. Znj. p.1, 1 1:. If the actuzl width.of Lhe right-of-way
iz not known by the state, iLs policy is to remove only signs
Wwitain 24,72 feecl ol Lhe centerline. Acerncy employvees alzo
remcve s:gns outsids the three rod rignt-cl-way whien —hey poss a
safety hazarc, purszuanl to ¥i. Stat. Arrn. tit. 10, § 5IL, VL.

“tat. Ann. tit. 1%, % 177707, and ¥t. SLal. Ann. tit. 23, %

o
R
-1

Upon selzing ifliegally plsced sicgrs, it s the Agency’ s policy
to hold them Zor no o ninety days 2o that they may be olzimed

oy their righ=zZul owner,

The Agency deoes net rocularly dlispatch employess solely Tor
Lhe purpose ©f removing sicrhs. S5igns are typloatly voroved by
work crews wno encounter ther whilse performing soutine daties or
durng woekly sweeps by sopervizars as workload anag timre

vermits. Removal of these signs iz unzelatoed to their message
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ar gortent, Moreover, The Agercy has cxhlbited no pattern of

disarirination in izZs practice ol removing them.
Discu=ssion
A, First Amandment Challenges

Lewls asserts that the stalule 1s an anconsztitutional
abridgensnt of fres =pssch, both Zzcially ard as applied to him.
FlainZiff haszs not demonstratced tnat ke is likely to succesd on

bhe merits of this challenge.

AesTtrictions on protected specch Yare valid provided that
they are Tustified without rolorcrnce to the content of the
requlated speech, Lhat they are narrowly taiiored Lo ssrve o
sign_ficant governmental irteresl, and that they Leavs open
amole alternative cnannels for communicstion of the

informaliar.” Clark w. Cxty. For Creative Hon-Violences, 41&8

O.5. 288, 233 {1884, s a:s50 Carcw=Reld v. Mercro., Transp.

ficta., 203 F.24 9214 (24 Cix, 1880). 3Specifically, the

carstitutiona’l stancarg set forth in Mexzkbers of the Cizv Counoil

of Tes dngeles v, Taxpavers Zcr Yircent psrmits a law to
restricT Drotected soeech 12 1L is: (1) a content-reutral fime,
place and nanncr zeslriction; {2 which ssrves substantizl
govoernmenlal intorzests; (3) which iz rarrowly tailcored; and (4]
whicl leaves open anple zl-ernate ckannels of comrunication.

466 1.5, FE9 [(1984) .

SN
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1. Facial Attack

A Taciair challenge to 2 statate under the lirst Amendment
Test dononstrabe that the statute s Murncorstituticnal Lo aevery
concelivalle aoniicalion o . . kEecavss it seeks to probibiz such
A kbroad range of proteclcd condacl bhat 1t 1ls unconslitutional_y
sverbroac. . . " ar because it 1s 5o vague that it
unirtentionaliy and/or impermissikly restricts protected free

[ Py

spoech,  Taxpayerg, 496 U.X. TE9, 738 (1%84); see Grayned v,

ity of Bockfo-d, 4C8 T.Z. 204, {1572,

a. Vaguaness

Lewis asserts that, based or a lstter sent by the Vermont
SGecretary of Stale to volitical capdidates advisinog bhem zbout
the =ign law anc _nc_cating —hat a right-af-wayv may ke wider
than 49.5L Zeet for some highwavs, the statute 13

uncohnsticutiona iy vagque., M[A]n crachtment ls vold for voguensss

L

if its prohlibitionz arse not clezrly defired.” Grayned, 408 1),
al 10%. Due orocess denands Lnat laws “glive Lhe porscn of
ardinary inteiligence a reasconakle cpportunity to krcow what is
prohnibited, ™ and "provice explicit standards for those whao apply
Lher.”  Id. at 108-C%. Where first Arendment [reedoms ére
involved, a vagus law causes citlizens Lo “'slecr far wider ol

the nn_awful zore® than if the oounderies of the Zorplccen areds

were clear’ly marked.” Bagoets . Zellilt, 377 .30 360, 372
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[

(224} {gueting Speiscr v. Zardall, 357 ©.2, 513, =286 (l1a9car,
q dq

The ftact that socme hichwavs have a right-of—wav thal 1s
wider tharn the standard three rods does not asizanlish a
saZficient facial challenges to void § 495 's prehikition far
vagaenessz, Moraover, the Secretary’s letbter dees noh
illustrate that the snactrnent in guestion is wague. It simoly
Indicates that sconarios could avise under which its specific
de_neaticns cannot ke applicd. For those zigns wilhin the 49,5
Zoot rarge, 5 £97 seLs forth o very slear znd detaillec procedure
for Lheir remowval.  Ard, through its policy of lesving signs
dlone un_=szsz the allcected right-of-way 1s clearly “known or
morumenied,” the Agency has specifically addressed any vagueness
that might arise unas: circumstances that do not corpert wilh
these speocitied dimensions,

Tt weuld be wvirtuaally impossib_e for the statutes Lo acccuant
for tho variant measturements ol cvery right-of-way associated
with a stats highway. In cstermining whether an ordinancoe is
urcenstitullonally vague, a court mast exawire the words of the
ordirance itself, a3 well as interpretations of analsgous laws,
kesping in mind that “|<|eondemred to the usoe of words, . . .
malLheratical certsinty"™ 15 urmalbainable. Gravnec, 408 U.3. aot
__C. Decing so0 herve, “he Coart concliudes that Lhe statcte iz not

impermissibly vague.

b. COverbreadth




AD 724
{Flov.8/82)

Case 2:02-cv-00259-wks Document 20 Filed 10/23/02 Page 9 of 25

"4 statute is overbroad, 1Z, in additicr to proscribling
activities which may be constituticnally [orkidden, iz alsa
sweeps within Zts coverage spooech or conduct whick 15 protected
by tne guarantess of free soeach cr free associaticze .

Thkorahill v, A abama, 320 7.

[i4]
i
iy

g, L0-33 (1%40). "o staTe an

overkrezdth c_am, PiaintiZ:

pil

mast demonstrate “a realiscic
canger That the statute © . . will signiflcantly compromise
-

sesognized Tirsl Anendment protections of indivicuals ol befcre

the Court.” laxpavers, <66 0.5, al 8C1.

FlaintiZs hes not made any substantial showing of Lbird
narly barm cr, in any event, that the staitnie is overbroad oo
its face. He, in essence, argues Lhal Lhe stetute is averhroad
becsuse of Lhe way it is being applied. His Memcrendun ol Law
in Support cof Injunctive Reliaef states, “Title V.5.2. Chapter 21
regqu.ates tourism comruricalion as 1:i lmpacts upeon interstate
corneroe. REewever, by regulating campaign and policical siusns
it zlso =zwseps withirn ifs 2overage speecn or condact which is
protected by the guvaranbess of fee [sic] speech, tLhas cloarly
ruenaning afoul of the doctrine of overbreadih.” (Fl.[?=] Mem.
Supp. Fres. Tni., p.3, T 21,0 In nis Supplererntal Memorandum,
Fowever, Plaintill argues that this iz a statute which is on its
face intendsd to regulats only commercial zpeech and is
therefore wrongfully app_ied to political spsakers., In suppaort

of tnis argument, he notes that “[1]t iz a fraudulent use of
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Chapter 27 to appily .t to political sigrs orn the right of way

which has [sici never beon addressed by the Vernwonl Loegislalurze

. e Y {Buppl. Mem. Supp. Prel. Inj. p.2, 1 1. il cannot
Fave it poth ways., IT the statute is or its face cormercial,
~hen it skould @nct in ary way chill iree specoh. Contesting the

ezt thal suck a facially plain statute “sweeps” pelicical
speech "withir its coveragse"™ assumes that it has kbeen appilsd to

=i1ch spesch.

Courts shouwld ke cautious about resclving cocverbreadth

claims unnecessarily. 322 Benne v, Geary, 501 0.5, 313, 324

$189279 . Flairtiff kas “failed to identify any significant
difference bhatwsen [his], olaim —nat [the statute] is invallid on
ovesbkreadth grounds and [Ris] 2iaim that it is unconstlituticnal

when applied.” Id., 468 0.8, at B802; sec glso Howard Opsra

- =

Houwuse Asscos, v, Urkan outfitters, Tneo, 131 70 Suon. 2o

L

34,
S5ed i, wi. 2001, The Court will therefore construe
Flainti{f's cverbreadth claim to be subsumed as pert of his Mas

apwlisa”™ challenge, which 1=z addressed bkeleow.
2. First ABmendmant “As Applied” Challengsa

[lewis asser-s Tnat the ztatute, as aoolied, 1s an
unconsbitutional ehridgement of his rvight fto exprezs freely nis
political wiocws. nfgain, &s sct [orth in Taxpavers, a statute
thal. restricts speech can ke constitutlional 1if it is: (1) a

content nsutral time, place and manner restrictisn; {29 which

1=
[
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serves substantial governmental intercests: (3 which 1s narrowly
tailored; and {4, which leaves cpen ample alternate channeis of
communicaticn. 266 U.5. al 803%-¢, Pleinbiff has noc
demonstrated any likelikoocd of success on the merit= that the

statnte falls to weet thaese reguirements.

a. Content Nentrality

In cetermining oonlant noulral ity, Che courl muast delesmins
“"wnether the government has adopted a regulatlor of =peech
becausse cof dizagreemenrt with the meszage it coaveys.” Ward v,

moce Adalirst Racisz, 421 1.2, 481, 791 {1989)Y,  “The gensral

principle thal has omergsed lrom [tne Suprers Coork’s precedsanls,
ia Lhat The First Amsnament forkids the governmernt toc regulate
specah in ways Lhat favor somez wiew poinbs or fdeas at the
pxpense of others.” Taxpayverss, blZz U.85. at 8O4.,

The purpcse cf this statute is not toe inhibkit any
particular messagce from rcaching thne public.  Iks pronikbition

applies to all =igns posted by private individuals., ZSes V.

LY

Stat. Ann. LilL. 10, 5 4%5i(d), f(e). Tnat il allcws, through
exemntion, certair informational and dirvecticral signs o oa
posted by moervdicipalilios in the rvesturicled arcas, denctes no
favoritism. Tho sktabubks not only disallows all privatoe signs
that promcte political candidates or wiews, but also thosc thal
promotes gardagoe Sales, church [anclions, or business scrvioos.

Tts purpase is to keep cerftain signs oot of the rights-of-wavy,

11
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not ceriain speech.  "TA]D regulaticr Lhat ssrves purposcs
varelatec to the content of cxopressicn i1z deemed zneatral, svwen
if 1z has an incidental effect on some speakerTs or meoasagas: but

rot othevs.™ Bogk_ Against Racism, 4531 0.5, at 731. The Ztate’s

taszitlcatior [or its reguliation has acthing to do with conlenk;

|
=

its purposez arc aesthetics and safety.”

Indeed, Lhe purposs of this ban is very similar to tThat of
the Les Angeles oardinance upheld in Taxpavers. 4606 0.3, atl 782
n.l. Iirke the Vermaont Zte-uze, the ardinance prohibkitoed _Lhe

posting ofF signs ang hand pills on poblic property.  The

Taxpayers ordinance, _lkewise, provided certain exexpticns for

Ahg opart of bis “overbreadoh” claim, Plaintifl essests
tha the piain meaning of the statute irn questicr and its
lncation In the “Tourism Informaticn Services"” Chapter of
Title _0, Ziiustrates that its purpose 1s to regulate cormercse
ard “not Lhe public use of ouklic lard or polibical speech.”
He argues that it is, therelcre, wrongful'y applied to
political zpsakesrs. In fact, nothing abkout the statate’s
legislative logals ar plaln meaning indicate that it is being
lrpermissib’ly appiiad to restricl {ree speech. The statute
prohibics any “device” or “display,” commersial ov mob.  Sea
Vi, Stev. Ann. Lit, 10, % 481 {lexis 1%%8%. Ths definitions
section That precedes the right-of-way provisions delines
“=i1gr” as Many structure, device, or represzentation, silbher
temperary or parmanent . ., wnich s desigred or used o call
attenticon to any thing, person businesz, activity or pleace
. . % 48116 . Nolhing apout this larguayge indicates that ths
Vermont leglsiature intended Zor the statuts to =srve solely
A3 & CommercLiil signage restricticn.  Morsawver, the fact that
Lhoe under!ving parpose ol the stalcbe is Lo promale Lourisn
nas nothirg to de with thes content of She signage 1T sesks o
regqulate,  What the stalute [alls within Lhis chap'ler nersly
demonstratos that the State has a significant interest In
protecting the aceric lancszcapes That bring teurists o
Vermont.
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commenorative plagquses or directional sigrns. Id.  Such oa zeglme,
ir. the Courlfs wilew, revealed “not ever a hint of kia= or
censorship ir the City's enacliment of Lhis crdinance.” —d. al
804 . Accozcingly, no such oizs can ke fourd here. The
stanute’s text is Ysilent . . . concoraning any speaker’s poinl
ol view.,™ Td., Like tre Tos Angeles ordinance, :the Yermaont

stztule 1z Lhorecfore content neutral.
bh. Substantial GCovernmental Intarast

Lirits on protected speech must be Snstified oy anc
necesgary to advance a svbstantzal governmental interest that 1=
unrelated to suppressing freedom of exoression. Taxzpayers, 466
U.5. at HO04-5. The Slalse has demonstrated twoe such intoresis.

.

First, it iz clear from reading vt. Stat. Ann. %it. 1C, &

482 Lhal Lhce legislaturce’s purposze in crezting this staluolory

L e
=

regliTte was —o protect —he State’s enlc resources.” Y ['l']ne
sbale may JlegiZimately exercise its police powers to advance
gzlhetic velues.” Tedpayoers, 4856 U.2. al B0S. The Supreme
Court has indicated that “some methods of expressicon may
~egitimately he deemed a pubklic nuiszance,” and governmenls have
a “weighty . . . interest irn proscribing” such methods.
Taxpayers, 466 7.3, at BIl&. The YVermont legislaturse, in line
with Lhe Los Angeles City Counacilfs rationale in Taxpavers, has

surmnised that “the wvizual assaalt . . . pressntead by an

arcumilation of signs on public property (i3] a sigrificant
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subslantial evil within thse [iegislature’s] powser to prokblkit.”
Vermort's inTerest in remcvitng such vizual nlighl L5 cortainly
no less substential than Lhat of Loz Angeles.

Irdecd, Lho Vermont Lagislalure specitically concluded that
iva soenic rescurces cortribute signivicantly So econonlc
developmsrt through tcouri=m and that outdococr adwverctizing
detracts frem “hose rescurces, thereby diminishing par-t of its
economic ase, Vo, Stat. Arr. Lib. L0, % 482(3), (4). B recenl
study by the Vermont Tourism 2ata Center indiczszes that tourists
spend mere Than $2.5 billicn i bhe state each years.,  The Impeos
of the Tourism Sector on the Yermont Foonony ©RE9-2000,

zvai able abt atbp://sarovvr.ecu/vtde/oublications /2000 Ecoromic

lompact Repocrt.pdf. The =are =tudy indicarves twhat tourism alone
accounrts for aomroximately 14% ol the state’s economy. Id. I
consltiloles a similar share of Vezmontoers' versonal income.  Id.
Juch an econcmic impact constitutes a2 zubkstantizl inmerest, Lo
say Lbho least.
I'me =taturte 1s Zurtner justifiec ny safety concerns

ssaociated with activities alaong highways. The vory purpose of
establishing rignts-of-way 1s Lo nolater treific salely, which

iz ir itself o suostantizl interest.  See Abe! w, Towrn of

Cracgetown, 724 F. Suoo. 232, 234 (5.DUK.Y. 128%2) (towr's

interest in motorist and pedestriuan safsby 13 subszlantiald .

Signs, il posted in Lhe apundance charactervislic of campaign



AD TaA
(Rey 8820

Case 2:02-cv-00259-wks Document 20 Filed 10/23/02 Page 15 of 25

season, can dislracl and bloock the vision of drivers, and
chsnruct cfficial traffic contrzols and signs. Morocovaer:, tho
aclual posting of signs aleng o roacdside presents a danger Lo

drivers and those doing the posLing alike.

Like the governmental irterests found in Taxpavers, the
State’s intcrests nentioned akove are “unrelaled to Lhe
suppression ol ideas.” l'aey ars also substantial sncugh to

justify This prohibiticon.
. Narrow Tailecring

A valid Time, vlace or Tanner restriction must be parrcwly
tailcred to scrve a significant governmenbal interest.  Bock

Adairst Becism, 422 T.5. at 794; lHous, Works, Tne., w. Kerilk, 2583

F.3d 477, 480-81 (24 Cix. 2002%. 'l're restrictior shculd not pe
“zukstantially oroader than anccessary Lo protocl” Lhe

r

povernmonla. intersst, laxpavers, 406 0.5, at HO08.  The vermant

Fh

rizht-oi-way statute is so Tailcred. Y[Tihe reguirement o
ndrrow talloring ls satistied *so long as Lhe ... regulalion
promotes a substantlal government intoerest that would boe

r

aunieved loss elfectively apsoent the rogulaticnl’ Bock Agalnst

Eacism, 421 0.3, at 729 (guoting United Sitates w. Albertini, 472

J.5. ©73, 88%, {l9ghyy . Morsovey, the regulation need not ke
tne lea=t restrictive moans.  Id.

The Court canmock onvision any meens of regulation hore that
would ke any less restrictive and sLI01] acconnlish the

1=
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governmert’s sabstanlial irtoresls.  Vermoent is seeking Lo
eliminate “wisual blighz...[which] 1z not merely a possible by-
oroduct of thoo actiwity, kol is created oy The madiam ol
exprassicon itselZ.” 466 UL3. ot B810. Like the Los RAngsles city
avdinance, Vermont’s han on sigrns in rights-of-way i=2 the only

method of curkbing vwisual clualkbcr along its highways., See

Hevaobkaft v, Citwv oI Mew York, I'. Supo. 2d r 2002 WL

1204480 *2, alip opinien (F.D.W.Y Feb. 15, 2002] (notirg that
“fhere 1= no way that the [governmsnt, <could attack ths ewvil

(.f:l

craated hky the gsigns other than by’ banning tThem BsoAn

Taxpayers, Lhe segulalion in guestion “responcs preciscely 1o the

Lfd

suhstantive vwroblem which legiltimately concerns™ the ragulating
pody and “curzails ne move spesch than 13 necessary to

accomplish its purspose.?” 466 U5, at 81C. The Court thereicore
concludes —hat it is narrowly taillarad.
d. Alternative Channels

These zfZected by This shatulse have nyriad alternative
channels chrough which to communicate their icsas and

nformation, M[l]lhe first Arerdmasnt dogs not gquaranbee Lhe

zighl to cmoloy overy conceivabls method ol communicalicsn at &Ll1

-

tizes and ‘n ail placaes.” Taxpayers, 468 0.5, at 812; zec atlso

Carew-—Beld, %03 F.2a al 278, PRlaintiff way aceorplisa the goals

of expressing his polltical views and promoting kiz candidacy by

posting siurns oo bhe land ol willing privaloe property OwWlors,

A 72A
{Flev.B/EZ)
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placing them on public land that bas nol besn restricted, or by
mailiaygs, picketing, distributicn of bumpsr slickesrs, door-to-

GOOr canvassing, «ar signs and harding out _eafliets.

The Court doss note That it iz ssnsitive o the oorntenztion
i Pleintiff's Suppilemental Memcrandurn that Ythe read side
right-cI-way has long been & part of the publis domaln for
communication in rural commanities.”  Bural communillss do have
unigue challenges and needs in terms of political cormuanication
and expresszion. The Court concludes, however, thab zuch
reoessity L2 here oulwaighoed by Lhe scbstanbial state interests,
gopocially in “ighl of the otner means avallablse toc express

anefs political message discussed above.
E. Egual Protaction and Due Process Claims

Pla:ntiff asserts that Agency emplcyees bave removed his
signs in a disoriminatory manner ard that they have been selzad
as an unconsLitutional Ltaking., Se thereby asserls Lhat his
consnlitutlional rights to equal protection ard die procesa have
been violated. Bassed on the substarlbial evidence compiled by
the 8tzte, thr-ough testinmony an2d kEriefing, it is olear to the
woarT that the Agerncy has a consistent enforcement policy, which

nelither cisoriminates against Tlaintiff reor presents an

unconztituticnal taking.

fgercy employees have spsoific instructions To remowve all
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signs from every politigal party as well as all aenpeliticzal
signs. The Lestlirony of the Htate’s witnesses rewveals that
Lgency eTployees are conglsbently instructed To remove all =signs
within the 24.75 fool rignt-cl-way. The Rgency has adnitted
~hat sigr remcval ranks as a low priority among its assigred
iuties and that it is coeastraivoed by how many resourses it can
devote Lo idenbifying ard rvemoving illegal signs as a contlrnucus
practice. The practice —he witressss cesoribhe g agnittedly

somewhat arbitrary. Socme =i

14

ns may renain illegally posted on
an: side of the road, while those on the other =ids bhave heen

reToved several times over.

Aowever, * t he Constitnticn does not raguire perfection

o Blwin v, Buruei, ZET OFEL,34 107, 1Z2C (24 Oirx. 20000 ; see

alsoc Cravned, 408 U.5. at 2.0. The cocroepts of egual protection

and cue proocozs botbh stem [rom the Brericarn jdeal of Zairness,
Bolling v. Sharps, 247 0.5, 497, 499 {1954, . They reguire
redsonap_ e and [air onforcement of the laws, Flailntifi’'s own
evidence combinsa with that of the State’s cortiras that the
hRgency’s snforcerent meesets tThis standard. Affiant Zor
Flaintiff, Williar BE. Corrzow Mobscrved wurcrous canpaigqn signs
from other candidates ir the state garage that hed Deoen roroved
ny the State ol Vermoen. read ocrews.”  (Cozvow RAfE. 94 1. At zhe
hearirg, the State wrescnted pholographs that demonslrate that

the Agonoy haz zamovad numercus sicrs other than those placed by

13
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ar or kehal? of Lewis, “rom a rarge of political parties,. Lo
order to cstaplish a likelihood cof suceoess on the rerits of an
agual protection claim, Zlaintiff o=t asmonstrats that The
Agoency has somehow singled cut his signs or those of his pary.

-

Eo nas fa'lec to oo S0,

Ls Tor Zlaintifl's "rtex<ings” claim under Lhoe doe process
clauvse, he has again failed ftco deronstrats that the hgency’s
policy and ts impasmentation of that pellicy viclate thne
CorstiTution. The Fifth Amendment guarantess that private
property shall not “ope taken for pubklic uasae,” withoot duae

process.  Agipnsg wvw._ Uiburon, 447 WU.oE5. 255, 280 {1380V, This

guarantec appliszs to Lho svates Lhrovgh the Fourtecnth

Amendment. Lld,
Thne Bgenay’s stated wolicy, in Jins with the slaluke, 1s 1o
keop any sclred slgns at stavte garages lor ninety days,

awailable for candidates To retriewe them. ‘n 2gins w. Tiburan,

the Zourt held that a zoning regulatior Lhab limiled developmenl
Lo fiwve homas on {ive acres ol proporty did not cocrnstitacze a
faking under the kFifth and Tocurteenth Pmencments becacsc the
crdinance “did rnot,..extinguish a2 fundamerlal altribute of
cwiership.” 447 0.5, 255, Z262-263. HWo “furdaTtenlbal at-ribute of

awrersnio” has been extinguisned here.’ PlalnlLiif canno:z,

P The Court also agraes with the Statoe that Plaintitf’s

provosal for “nctice ard oppoartunity To care® wonld uncerwine

]

-
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therefore, =ztab.lsh any lixelincod of success on the merits
nis claim that the =tatvtsz or Zts enforcement present an

Lhconstitutional taking.
C. Americang with Digabilities Act Claim

Finally, Plainltiff asserts that tne statute violates ths
Zrericans with Sisabilities Act (ARDAY . Eecause his commlaint
fails o state a olaim under any of its provisions, Lt is
& faor the Court to find that he kas arny likelihaooc of

success of prevailing at tirial under the aADA,

Title 71 of the ATH provides That Yoo gualified individaa
with a disakility =shall, by reascon oI such di=sabilizy, bs
crcluded from parbicipalion ‘n or ke deniced the kenefins of th
services, programs, or activities cof a public entity, or oe
subjected to discrimiration by any sucn entity.” 42 T.2.C. §
12132 11995 . To slhalbte a claim Zor relielf uvurder the ADA,
Plaintiff must a_’lege that: 1) he has a disability [eor wurpos
of Lhe ADA; (2} he is gualilicd for a berefit that has been
dienied; aud (3) he was denicd Lhe berefit by reasor of

disalkility. See, e.g., Weizxel w. Bd. of Eauc., 287 F.3d L35,

the very purpaose of the =zlgn pan.  Such a policy would give
sign posters no ancentlive Lo obey the law, These individualis
woyld simply post thelr signs illegally until givern notice
hat zhey must remove Lhom., Well-timed postings, placed a few
davs prior tec an electicr or a garage szale, could avoic ary
enforoement al all, pulting at an unigir disadvantage those
who compLy with the law.

2

of

£
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1T4de-47 {24 Cir. #390Zy. FElairitiff has met none of thess
reguirements,

Flaintifl's comnnlasint does rol alliege that he has a
digability of any rind, but irsteaa is based on the fact thaz
one of his velunteers nas a disabiiity. The Zecond Clrocualht nes
recegnized fnstances in whion ner-disablec plaintifls may bDring
cialTs under the ADZ, whoere orgarizatlions or property owWwners
sulfered indury caused by discrimination against the cisabkloed.

Seg, o.,0., Innovatlwe Heal:h Sye., Tre. v, ©ily of White Flains,

17 k.34 37, 47 (2d Cir. 15987 idrug anc aloohol rehabillitation
coenter that serves diszabled aolients nould bring A0A =laim

aileyging that <ity discriminated ir denylng bullding permic);

Isombanidis v, Cityv of West fawver, 180 F. Supp. 2c 2497, 283 (0.

Conn. 2001 [lzndlord and umbrella organicalion for grouvp home
with dizsebhled residents could challengs zoning regulaticons as
Glscriminatory] .

Az discussed above nowever, no one, neilther Piairtiff’s norv
any other campaign volunteers, has a zight to posl campaign
sigrs in & right-of-wayv. Flaintiff i1z therefors unable to
ailege injury due fto discriminatlicr on hisz organization’s
ketali. Without showing that his crganizatiorn has scmehow besn
Lreated diflerently from olher campaigns, Plaintiff dees not
hawe stancing to ralsse the rights of a third party volunteer

with a aisabkility. See Lugkett v, Mortnwest Airlipneg, 131 F.

21
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[}

Supp. 24 3Y%, 383 (E.D.W.Y. 2001) iplaintiff could not bring ADA

=laim kased on aitrline's fzilure to accommnodats ber diseablod

-1
LA
=

sister on a tlighl); see alsc Allen w, Wright, 468 U.35. 737,
{1984 (recognizing “general preohibitior on oz litigant raising
anokher person’s legsl rignts”).

Sven 1f Plainliff could assert a ciaim on behalf of the
uridentified voiuntesers, his complaint fails to allege t“hat the
Skatc has denien a benefit to or octherwise discriwminated agalinst
tke wvolunkoer, Again, no one is pervmitbed Lo place a sign In
the state hlghway richt-ol-way, dissbled cor net.? Plainti[f
claims that the State denies the disakled “hhe ability Lo
participale ‘n ths political orocess” by refusing to zllow
disanied individaals Lo place zigns in the cvoblic righi-ot-way.
Comol. Y 4%. But he providges no good reascon why disanled
indivicduals are ary Torce affscted than nen-—disabled individeals
Ly this preiibiticon.” The compiaint, therefore, fails to allege

“he cepial of a kenefit or discorimination.

Mor does tne complaint alloge that the Sitate has derndicd a

" Many other [orms of pelitical expression (such as
mailings, placing signs on a vehicis or on privats property,
and picketing or leaileting i person) are probabsy more
acczasibkle than getting in and cut of a <ar to post signs on
the shoulder of a road.

o Plalpnliff Qoss asserT that perzcrs with diszabilities
are less able to reoach areas where posting signs will not be
illegal, but hs providss ne tangible evidence bhat this 1= the
CASe.

27
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haenefit To or discriminated against Plainlilf or his
arganization "oy reason of disakility.” It iz undisputed that
Ehe rignt-oi-way statnune applies to 31l persans, ragardless of
Gizakilizy. The complaint contairs no aliegation, much less
pracl, t“hat the statute 13 limited to or has somshow bheen
applied in & way thaw vargels porsons wilh disaplilitiss.
Wilkheont sush a showing the Court cannct cornclude that The
prochibivion ls n any way notivatoed Yhy reasor ol disability.”
Elaintiff has failed tc meet any ol Llhe Zegulirements o
estabklizh a claim undsr the ADA. He has therefore failed tao
darcnstralte any ikelihood of success or the wrerits of sush a

claim.
Conclusion

Tne Court recognizes tThe need for free political expression
and the cistinet and unigue unilizy of campaign signs as a parl
of the political procsss. It is5 certainly sympathetic to the
irport ol zuch 2ighz n our rurel communitiss, and Sow nach they
Tay mean to osrtaln cancldates wne might not ke abkle Yo affora
broader promolional Lactlcs, such as televisicn or redio

advercisement=.

But the Oourt 1z alsg acutely zwsre tnat, in cases =uch as
tnis one, its cnly chllgation 18 fo serwve as 2 guardian of the

Constitutiorn arnd the rights it protects. Where t“he intoenl of

23
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the legislaturs 1s clear and well within the confines orf Suprems

Zeart pregsdert, the Court has no lurther role.

} Reslrictions on protected spesch Mare walid sroviced that
“hey are justified wilhoul reference to the content of the
regulated speech, Lhat they are narrowly taileored 1o sorve a
significant governnental interest, and that they lsave opoen
ample alternative chenncls for communication of the

informaticn.” Clark v. Cmbty. For Crealive Non-Violences, 463

lro5. 288, 293 (1984)1; smec sglsc ZDarew-Reid v, Mstro., Transo,

Zulbk., 903 F.24 214 (24 Cir. 19490) . Specilically, the

constitntional standard zet forth ir Membesr=s of the Jity Counc:i?

of Tos Anmgeles v, Taxpavers for Vincent permifiz a law fto

restrict protectad spesch 1L Lo is: {1} a cocrnlent-nealral time,

whick zerves sckhstantial

place and manner restriction; 2
governmenta. inkereslis; (3 wWwhich is narrowly tailored: and (4]
wnlch _saves cpen ample altornale chennels of comnund calion,

fEE VB, THR (lu9g4n .

The sbatute Lo questisn falls well within those confines.
In graftirng this limitakbian, the Vorment Tedgislature has dore
the difficnln joo of Walancing a rumber ol zkrong lolcrosts To
proteck & critical part of the Statsfs Lifsblood, 1ts tourisn

industry. The narrow Lalloring ct 1ts law has provided a

reasconable mezars by which Vermont's vibkranbt pelitical traditicn

can contince Lo thrive. Those who wish to post their campaignh

(
|
|
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signe can de so, even aleng the highways, so laong as Lhey are

not within the designated ard clear’y delineated zights-of-way.

i'he political orocess will novoer be pa-fool, but it should
always ke IZzir. In line with the Constitution, the Yermont
Tzgislature vrovides candidates and woters for every office, at
svary lewvel, anple and cquel charrnels through which Lo exoress
thetselves and participate. The right-of-way ztabtute does
nokbing “o jeopardize this fair and smual asoess by
discriminating, or providing room for discriminpation, against
ary periicular party o7 zandidate. [E ornly serves to halanos
the stare’z economic and pubnlic safety interests wilh ios
political ones. The Court has Lound no roason uncer the

Conabitution o affect what balaroe.

Wheraefore, [or the reasons sLabed abkove, Plainlbifi's

reguest for a preliminasy iniz;g?iﬁﬂ is DENTIED. Dated at

Burlingtan, YWermont this ;éﬁi_day of Octcker, Z00Z.

o

Ll liam K. Sessionu, ITT

Lnited Stotes District Court
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