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SUMMARY OF THE CASE AMD REQUEST FOR ORAL ARGUMENT

In (his ERTSA-governed action, PlainGIT appeals both the district courl’s
entry of summary judgment on his claim for Plan benefits under ERISA §
S02aXD(B) and the denial of leave to amend to add § 302(a)3) claims for
cquitable relief against the Plan Administrator.  Plaintiff sought $429,000, the
amount of the Supplemenial Tile Insurance benglns he clatms are payable
following his son’s death, as reliet on both theories.

Baoth the Supreme Court and this Court have held that a plaintiff may not
pursue a § 302(a)(3) claim when he has available and 1s pursuing a § 302(a)(1KR)
claim tor the same relief. See Varitv Corp. v flowe, 516 US 489, 515 (1996);
Ceomfey v. Pimey Bowes, 176 F. 3d 1044, 1047 (8th Cir. 1999); Pilger v. Sweeney,
I 3d L2013 WL 4016323 (8th Cir. Aug. 8, 2013). The decision in CHrNA
Corpo v Amarea, 131 5.CL 1866 (2011) did not alier that holding, The disirict court
correctly denied leave to amend and properly upheld the denial of benetits based
on the Decedent’s failure to submit evidence of insurability, as required by the
Plan. The claim hiduciary’s delermimation was reasonable and was nol arbitrary
and capricious.

Appellees agree that oral arpument is appropriate but sugpest that fifteen

minutes 18 sufficient.
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DISCLOSURE OF CORPORATE INTERESTS

Pursuant 1o Rule 26.1(a) ol the Federal Rules ol Appellate Procedure:

Defendant-Appellee Metropolitan Life Insurance Company states that
MetLife, Inc. is the parent corporation of, and wholly owns, Metropelitan Life
Insurance Company; and

Delendant-Appellee Savvis Communications Corporation, now known as
Savvis, [ne., states that CenturvLink, Inc. i1s the parent corporation of, and wholly

owns, Savvis, Inc., formerly known as Savvis Communications Corporation.
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STATEMENT OF THE ISSUES

T. Whether the Drisitict Courl properly demed PlamuilT leave 1o amend (o assert
a claim under ERISA § 302(a)}3)}B), when Plaintitt had awvailable and was
asscrting a claim for plan benefits under ERISA § 302(a)( LW 13).

Varify Corp. v, Howe, 516 1S, 489 (1996)

Confeyv v. Pitney Bowes, 176 F. 3d 1044 (8th Cir, 1999)

Pilger v. Sweenev,  F 3d 2013 WL 4016523 (8th Cir. Aup. 8, 2013)
II.  Whether the District Court properly granted summary judgment in favor of
Delendanis on Plamtills claim under ERTSA § 502(a)(13(B) on the grounds tha
MetLife’s determination that the Decedent was not covered for Supplemental Life
[nsurance, becanse he had not provided evidence of insurability by completing and
rcturning the Statement of Ilcalth which Savvis’ online cnrollment system
prompled him (o complele and return, was reasonable and supported by subsiantial

evidence (11 the administrative record.

Midgett v. Washiagton Group Inferaaiiondal Lorg Term Disability Plan, 361
F. 3d 887 (8th Cir. 2009)

Crreen v, {imon Sve. Ins. Co., 640 1. 3d 1042 (8th Cir, 2011}

(2 'Coraor v, Provident Life and Acordent Co., 4553 1. Supp. 2d 070 (L.D.
Mich. 2000)
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STATEMENT OF THE CASE

Initial Pleadings

Plaintift Salvador Silva initially tiled this action in the Circuit Court ot St.
Louis County, Missouri, sccking a declaration that he was “the one, true, and only
beneficiary of all of the life msurance policies that Abel Silva had through his

»

emplover Savvis wilth Melropohtan T.ale Tnsurance Company™ and requesting that
the court declare that MetLife should pay him “the proceeds ot the policies at
issuc.”  (App., p. 37, T|13-143! Defendants Metropolitan Life Insurance
Company ("Metl.ile™) and Savvis Commumications Corporation  {“Savvis™)
removed the case to federal court on the grounds that the Employee Retirement
[ncome Security Act of 1974, as amended ("ERISA”), 29 U.S.C. §31001, er seq.
completely preempted Plaintiff s claims and provided his exclusive remedy. (App.,
pp. 14-17). Delendants answered and Metl.ile [led a Counterclaim and Cross-
claim in interpleader with respect to the Basic Life lnsurance benefits, which were
the subjeet of a dispute between Plaintiff and another individual as to who was the
proper beneliciary, (App.. pp. 39-51, 57-60),

Plaintift subsequently filed a First Amended Complaint. (App.. pp. 61-65).

Count [ sought a declaration that Plaintiff was entitled to the Basic Lite Insurance

benefits, while Count 11 sought pavment of Supplemental Life Insurance benetits,

‘Relerences are (o Appellant’s Appendix, “App.. p.

8
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In Count I, Plaintift alleged that his son, Abel Silva (the “Decedent™) had paid
premiums [or the Supplemental Lile Tnsurance and satishied all other conditions
precedent but that MetLife and the Plan® had failed to pay Supplemental Life
Insurance benefits. Plaintiff further alleged:

21, Defendants Plan, Metropoelitan Life and Savvis failed to provide

Abel Silva notice of the requirement of Ewvidence of Insurability,

gither through actual notice or through the Summary Plan Descripiion,

or failed to provide him a copy of the Summary Plan Description.

22, By continuing 10 ¢collect premiums (or six months through Abel

Silva’s death without requesting Lividence of Insurability, Defendants

waived the Evidence of Insurability requirement.

23, By allowing six months to pass with no notification to Abel

Silva that Evidence of Insurability was required, Detendants Plan and

Meiropoltan Tile accepied the information as (o Ewidence ol

[nsurability provided by Abel Silva as satistactory, or alternativelv

(his action acled as a walver,

(App., pp. 63-64),

Plaintift and the other individual resolved their differences with respect to
the Basic Life Insurance, and the Court disbursed the mterpleaded Plan benctits
deposited by Metl.ile. (App., p. 66). On motion by Metlife and Savvis (App., pp.
75-78). the court discharped MetLife, Savvis and the Plan from any and all liability

with respect to the Basic Life Insurance benefits. (App.. pp. 83-84). In the same

*The First Amended Complaint named the Plan as an additional delendant, but the
Plan was never served, Boecause MoetLife is the entity responsible for paving any
Supplemental Lite Insurance benefits. Defendants do not contend that the Plan was
a necessary parly.
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order, the court granted Plaimntiff leave to file the First Amended Complaint, (App.,

p. 83,

Plaintiff’s Motion for Teave to Amend

After MetLife completed its review of Plamntitf's administrative appeal,
Plaintiff sought lcave to file a Sceond Amended Complaint, (App., pp. 83-89),
This motion was superseded by PlamtiiT s subsequent Motion [or T.eave to File a
Third Amended Complaint. (App.. pp. 112-118).

The proposed Third Amended Complaint (App., pp. 119-123) was in four
counts, Count T, a ¢laim Tor Supplemental Lile Insurance benelils, was essentially
the same as Count [1 of the First Amended Complaint and sought judgment against
all Detendants for 542900000, the amount of the Supplemental Life [nsurance
benefits the Decedent had requested in his online enrollment, as well as interest
and costs.  PlaintilT, however, added allernative allepations sugzgesting that the
Supplemental Life [nsurance benefits mipht be poverned by state law, rather than
LRISA. (App., pp. 120-121}.

Tn Count IT, Plainull alleged thai Savvig breached 1ts fiduciary duty, either
under ERISA or the comumon law, in several respects. including failing to monitor
the process of providing evidence of insurability and failing to provide any links to
obtain cvidence of isurability,  Plamtift alleged that, as a dircet result of this

alleged breach, he did not recerve the Supplemental Tile Tsurance benelits 1o

111

Appellate Case: 13-2233 Page: 11  Date Filed: 09/13/2013 Entry ID: 4075459 RESTRICTED



which he claimed entitlement and that he was therefore entitled to cither restitution
or surcharge or damages in the amount of $429.000.00. PlaintiiT also asseried an
alternative entitlement to certain state law remedies. (App.. pp. 122-123). In
Count UIl, Plamtiff alleged that Savvis, the Plan Administrator, had failed to
rcasonably apprise participants and bencficiarics of their rights and obligations
under the plan pursuant 10 29 U1.5.C. §§1022(a) and 1024(D), that as a result, he did
not receive the Supplemental Lite [nsurance benefits to which he claimed
entitlement, and that he was therefore entitled to cither restitution or surcharge or
damages in the amount ol $429.000.00. (App., p. 123)  Count IV was an
alternative state law clain for nepligence against Savvis. (App., p. 124).

MetLife and Savvis opposed the filing of a Third Amended Complaint on
the grounds of futility. (App., pp. 126-138). They argucd that the state law claims
were preempled by ERISA. With respect 1o the breach ol fiduciary duty ¢laims
asserted in Counts I[ and [1[, Defendants argued both: that a plaintift who has a
claim for benefits under 29 U.S.Co §1132{(a) 1)(3) may not scek the same benefits
m the [orm ol equitable rehiel under §1132(a)3XB); and that 29 US.C.
§1132(a¥3) does not allow recovery of individual monetary relief of the type
Plaintift sought in Counts [1 and 111. {App., pp. 134-135).

The district court held that the state law claims were preempted by LRISA.

(App., pp. 130-1531), Citing Pichoff v. OHG of Springdale, Inc.. 556 F. 3d 728 (81h
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Cir. 2009}, the court held that the relicf sought by Plaintiff was not available under
2010.85.C §1132(a)3%B). The court distinguished CIGNA Corp. v Amara, 1318,
Ct. 860 (201 1), noting that the plaintitts in Amara sought reformation of the terims
of the plan and an order requiring CIOGNA to do what it had promised (not take
from cmployees under the new plan benefits they had had under the old plan),
while no such veliel was at issue 1 this case. (App., pp.134-153). The court
concluded that “the Supreme Court’s holding in /(754 Corp. does not atfect the
Lighth Circuit’s holding in fichoff, 530 1+ 3d at 732, that the relief sought by
PlaantilT1s unavailable as “other appropriate equitable veliel ™™ (App., p. 153).

Summary Judgment

Plaintift and Defendants then filed cross-motions for summary judgiment.
(App., pp. 136-160, 186-187). The district court granted Defendants” motion and
denied PlainulTs motion, Sifva v. Metrapoliian Life Tns. Co., 912 F Supp.2d 781
(E.D. Mo. 2012) (App.. pp. 270-294).  Citing the portions of the record in which
MetLife confirmed that the MetLife certificate was  distributed to Savvis
emplovees (App., pp. 371, 376), the district court held that notice of the evidence
of insurability requirement was properly given. (Sifva, 912 F.Supp.2d at 787;
App., pp. 279-2807. The court rejected Plaintiff’s contention that the absence of a
signed receipt and cvidence of how distribution was made indicated that the

certilicale had not been distributed. (Sifva, 912 F.Supp.2d at 787; App.. pp. 279-
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280).  The court also noted that the cnrollment form the Decedent completed
onling prompled him 10 complete a siatement ol health [orm.  (Silva, 912
F Supp.2d at 788; App.. p. 280).

Recognizing that MetLife was both the claim fiduciary and the payor under
the Plan, the court gave this structural conflict some weight in determining whether
ihere had been an abuse ol discretion, (Sifva, 912 F.Supp.2d al 789, App., p. 282),
The court held, however, that MetLife’s interpretation of the Plan to require the
Decedent to submit evidence of insurability and to provide that his requested
coverage would nol lake elTect until Metl.ile stated so in wriling was reasonable.
(Sifve, 912 F Supp.2d at 790: App., pp. 284-285). The cowrt rejected Plaintift’s
waiver arpument, holding that while the deduction of premiums for six months for
Supplemental Life Insurance coverage for which the Decedent had not been
approved was an error, Plamull had not established a voluniary and intentional
relinquishment of a known right. (Sifve, 912 F Supp.2d at 791-792; App., pp. 287-
289). The court also held that Plaintiff had not established equitable estoppel
(Sifva, 912 F Supp.2d a1 792-794; App., pp. 289-293),

The court granted Defendants” Motion for Summary Judgment with respect
to Plaintift’s claim for Supplemental Life Insurance bhenefits but held that
Plaintiff’s claim for the withheld premiums, which MetLife had retumed to Savvis,

which had deposiied them with the courl, was undeleated. (Sifver, 912 F.5upp.2d at
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794 App., p. 293).

PlamulT filed a Motion 10 Alter or Amend Judgment Pursuant 10 Rule 39
(App.. pp. 300-302). The court denied the motion (App.. pp. 321-323), and this
appeal followed.

STATEMENT OF FACTS

The admimistrative record (App. Vol. IT) vellects the (ollowing [acis.
The Plan

Savvis made Basic Life Insurance and Supplemental Life Insurance
coverage available 1o eligible employees through the Group T.ale and Supplemental
Life Plan for Employees of Savvis Communications Corporation and Its Affiliates
(the “Plan™), a component of the Savvis, Ine. Comprehensive Health and Welfare
Benefit Plan. (App., p. 65,1 4; p. 434). While Basic Life Insurance was provided
by Savvis al no cost 1o Plan participants, Plan participants were vequired 1o
contribute to the cost of any Supplemental Life [nsurance coverage they elected.
(App., pp. 338, 393, 400, 4535), MctLife 1s the claim fiduciary for the Plan, which
15 lunded by a group policy ol e msurance 1ssued 1o Savvis by Metlile, {(App.,
pp. 367-309_454-436). The Plan expressly provides:

[n carrving out their respective responsibilities under the Plan, the

Plan administrator and other Plan fiduciaries shall have discretionary

authority to interpret the terms of the Plan and to determine cligibility

for and entitlement to Plan benefits in accordance with the terms of

(he Plan, Any interpretation or determination made pursuant 1o such

discretionary authority shall be given full force and cffect, unless it

14
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can be shown that the interpretation or determination was arbitrary
and capricious.

(App., p. 455).

Plaintiff’s Initial Declination of Supplemental Life Insurance

The Decedent, the PlamiiiTs son, was hired by Savvis m Seplember 2004,
(App.. p. 329).  Plaintift completed an enrollment form on or about September 20,
2004, {App., pp. 338-339). Although cligible for Supplemental Life Insurance at
that time, he specifically declined 11, checking a box beside the words: T elect 10

decline the Supplemental Life Plan™ { App., p. 338). He also signed an Employee

Confirmation, stating in part:

T have been mven (he opportunily 1o envoll in SAVVIS
Commuunications Corporation’s {iroup Supplemental Life [nsurance
plans, T undersiand that 1T dechne now, but later decide (o enroll, T
will be required to provide evidence of good health that is satisfactory
to Harttord Lite and understand my request for coverage may be
denied.”

(App., p. 339).
Plan Terms
The Plan deseribes the enrollment process as follows;
ELIGIBILITY PROVISIONS: INSURANCE FOR YOU

& 5 5 & &

*lartford was the prior insurer and claims administrator for the Plan. MetLife
became the insurer and claims administrator for the Plan eftective January 1, 2008,
(App., p. 367).
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ENROLLMENT PROCESS

Il You are eligible for msurance, You may enroll [or such insurance
by completing the required form. In addition, You must give
evidence of Your [nsurability satisfactory to s at Your expense if
You are vequired 1o do so under ihe section entitled EVIDXENCE OF
INSURABILITY. If You cnroll for Contributory Insurance, You must
also give the Policyholder wrillen permigsion 1o deduct premiums
from Your pay for such insurance. You will be notificd by the
Policyholder how much You will be required to contribute.

(App.. pp. 163-164, 409). The Plan also explains that during any annmal
cnrollment peried, “You may enroll for insurance for which You are chigible or
choose a diflerent option than the one for which You are currently enrolled.”

(App.. pp. 164, 411). The Plan provides:

DATE YOUR INSURANCE THAT 1§ PART OF THE FLEXIBLE
BENEFITS PLAN TAKES EFFECT

b b b b b
Enrollment During Any Subsequent Annual Enrollment Period

... The mgurance enrolled lor or changes (0 Your msurance made during an
annual cnrollment period will take cffect as follows:

# # # # 4
. for any amount for wlhich You are required to pive evidence of Your
insurability and We determine that You are insurable, such insurance

will take etfect on the date We state in Writing, If You are Actively at
Waork on that date.

(App., pp. 164, 4113,

K
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The Evidence of Insurability Requirement

Under the terms ol the Plan, whether evidence of msurability 1s required
depends upon the amount of insurance elected and whether the election is made
when the emplovee is first cligible to cnroll for the insurance or during an annual
cnrollment peried.  (App., pp. 427-425). The “*Non-Medical Issue Amount™ for
supplemental Tile Tnsurance was the lesser ol three times Basic Annual Earnings
or $400.000. {(App., p. 394). 1t a Savvis employee elected an amount of
Supplemental Life Insurance greater than this amount, evidence of insurability was
required, repardless ol whether the election was made when the emplovee [irst
enrolled or during an annual enrollment period. (App., p. 427. 9 3). In addition,
evidence of insurability was required if a Savvis employee requested Supplemental
Lifc Insurance more than 31 davs after becoming cligible for it or, during an
annual enrollment period, requesied an increase i Supplemental Tale Insurance by
more than one level. (App.. p. 427-428). The Plan provides:

EVIDENCE OF INSURABILITY

We require evidence ol ingurability satisfactory 10 Us as (ollows:

LA

it you make a request during an annual enrollment period to
merease the amount of Your Supplemental Tile Tnsurance 1o an
option which is more than one level above Your current
amount of Supplemental Life [nsurance.

If You do not give Us evidenee of insurability or the evidence

17
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of msurability is not accepted by Us as satisfactory, the amount
of Your Supplemental Life Insurance will not be increased.

* * * * *

9. 11" You make a late request [or Supplemenal Lile Tnsurance. A
late request 15 one made more than 31 days after You become
elizible,

[f You do not give Us evidence of insurability or the evidence
ol mgurability 15 notl accepled by Us as satislaciory, You will
not be covered for Supplemental Life Insurance,

(App., pp. 164-165 427-428),

Having declined Supplemental Life [nsurance in 2004, the Decedent, in a
subscquent online enrollment, requested Supplemental Life Insurance, cffcotive
January 1, 2010, at a coverage level of five umes salary, (or a total ol $429,000.
The Decedent designated Plammull as the beneliciary of the requesied Supplemental
Life Insurance. (App.. pp. 331-332). Although Savvis™ online enrolliment process
prompts cmployecs to complete a Statement of 1lcalth form and submit it to their
HR department 1l the amount of Supplemental Tile Insurance elecied 1s greater
than three times Baic Annual Earnings, the Decedent did not subimnit a Statement of
Llealth form. (App., pp. 366, 373-374), The Decedent died on June 27, 2010,
(App., p. 355).

Plaintiff’s Claim and Appeal

By letter dated November 2. 2010 (App.. pp. 342-344), MetLife denied
Plaintiff’s claim for Supplemental Life Insurance benetits, quoting paragraphs 5

18
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and 9 of the Plan provisions concerning Lividence of Insurability, Noting that the
Decedent had declined Supplemental Tile Tnsurance coverage when he wags lirst
elipible in September 2004, MetLife stated that Tis election ot Supplemental Life
Insurance coverage, in the amount of five times his Basic Annual Larnings, to
become offcetive for the first time on January 10, 2010, was a “late request for
supplemental Tale Insurance,” for which evidence ol msurability was required.
Because the Decedent did not submit evidence of insurability. “his request tor
Supplemental Life Insurance coverage in the amount of 3 times his BAL was never
approved.”™ (App.. pp. 166, 343).

Plaintift was advised of his right to appeal (App.. p. 343). By letter dated
December 21, 2010, Plaintift's attornev pave notice of his intent to appeal,
requested a copy of the administrative record and rescrved his right to submit
supplemental records, reasons and avguments. (App., p. 360}, MetlLile provided a
copy of its file on December 29, 2010 (App. 364}, and Plamntiff tiled suit on
January 24, 2011, {(App., p. 18). Through his attomcy, Plaintiff subscquently
submitted additional documents lor Metl.ile’s review. (App., pp. 307-323, 327-
530, 336-538. 552-555).

[n conducting its review of Plaintiff’s claim, MetLife confirmed that no
Statemoent of 1lcalth form had been submitted by the Decedent.  (App., p. 306).

Metl.ile had contacied Savvis and had been advised thal the Decedent’s election ol
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benefits effective January 1, 2010 was an clectronie enrollment that was password
protecied. CApp.. p. 377). Meil.ile also conlitmed that the Meil.ile certilicate,
which includes the Evidence of I[nsurability provisions, was distributed to Savvis
cmployees, (App., pp. 371, 376).

During the course of its review, MetLife learned that there were around 200
Savvis emplovees who should have sent m Stalement ol Health forms “lor one
reason or another” but for whom no Statement of Health form was submitted to
MetLife. (App., 563). Many of these individuals had actually “filled out a SOILL
but they were never submitled due o a ghich in the employer’s enrollinent
process.” (App.. p. 566)" The Decedent, however, had neither completed nor
submitted a Statement of Health torm. (App.. p. 365).

In addition, MetLife learned that the Decedent, because of the amount of
coverage he requested, received a prompl Irom Sawvvis™ online enrollment process
to complete and submit a Statement ot Health forim. (App.. pp. 373-574). Savvis
explained that its cmplovees complete their enrollments online and that if they
glect more than three times therr Basic Annual Farmings, they are prompled 10
complete a paper Statement of Health form and submit that to their HR
department. {App., p. 374). When an employvee completes the enrollment online
* MetLife and Savvis worked to address this 1ssue. MetLife’s Statement of lealth

LInit agreed to review any forms completed within the last twelve months, although
older lorms would have (o be compleled agam and resubimitted. (App., p. 563},

M
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and 15 prompted to complete a Statement of Llcalth form, the cmplovee 18 directed
o contact the Benelils Department which 1s accessible during all work howrs and
has the Statement of Health forms available. (App., p. 573). Savvis informed
MetLife that the Decedent worked in the same building as the Benctits
Department, s0 he could have walked to the arca and requested a form or could
have called or e-maitled. (App.. p. 373),

With this information, MetLife upheld the denial of Plaintift’s claim by
letter dated October 12, 2011, (App., pp. 359-301). MctLife advised that the
premium payments that Savvis had deducted from the Decedent’s paychecks and
remitted to MetLite would be reimbursed. (App. p. 3607 The premiums of
$128.76 were refunded to Savvis, which deposited them with the court. (App., pp.
232-234, 276).

SUMMARY O THE ARGUMENT

This Court may aftirm the district court’s mlings on anv basis supported by
the record.  See Fullingion v, Pfizer, fnc., 720 1'.3d 739, 747 (8th Cir. 2013)
(quoting Phipes v FIFC 417 F.3d 1006, 1010 (8th Cir, 2005)).

The district court properly denied Plaintiff s motion for leave to file a Third
Amended Complaint, adding claims under ERISA § 302(a)3). 29 USC
§1132(a)3), because Plantiff had available and was pursuing claims under §

502(a) 1)(B), 29 TLS.C §11320a 0 1) B).  As this Court held in Conley v. Hitney
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Bowes, 170 14 3d 1044, 1047 (8th Cir. 1999), a claimant who has a right to bring a
clatm for benelits under 29 T1LS.C. §11327a)(1)}B) “may nol seek the same benelits
in the form of equitable relief under § 1132{a)}3)}B).” More recently, in Pilger v
Sweenev, I 3d (8th Cir. Aug. 8, 2013), this Court, relving on Farity Corp.,
v, Howe, 316 US, 489, 515 (1990), rcatfinmaed this principle,

The Supreme Court did notl alter this principle 1n CIGNA Cosp. v Amiara,
131 5. Ct. 1866 (2011) but allowed relief under 29 11 8.C. §1132(a)3) in that case
only after concluding that the rehief ordered by the district court (reforming the
pension plan 1o provide benelits already earned under the old plan plus what the
plaintiffs wonuld earn through CIGNA’s deposits under the new plan_ rather than
simply the preater of those benefits) was not available under 29 USC
§S1132(aX1)13). Amara, 113 5.Ct. 1876-1578. On remand, the district court noted
that the concern aboul whether reliel available under ERISA § 302(a)(3) could be
provided when the same relief was available under § 302{a)(1)}B) was obwviated by
the Supreme Court’s holding that the rehef ordered was not available under
§302()( 1 B).  Amara v. CIGNA Corp., 925 F.Supp.2d 242 at n. 2 (DD, Conn.
2012Y, appeal pending. None of the cases relied on by Plaintiff and the Secretary
of Labor involve the simultaneous pursuit of relief under §502(a){1B) and §
S02(a)3).

The district court also properly granted summary judgment 1o Delendants on

bt
bt
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the record before it. Contrary to Plaintiff s assertions, he did not demonstrate that
the evidence ol msurability requirement was “unnoticed.” Metl.ile coniirmed that
the certiticate of insurance. which tunctions as both the Plan documnent and the
summary plan description, was distributed to Plan participants. {(App., pp. 571,
573). There was no contrary evidence.  Although Plan participants were not
required Lo sign receipts lor the ceriilicales, there 15 no statutory, regulatory or Plan
requireinent that receipts be sipned.

In addition, as the district court noted, Savvis confirmed that its online
enrollment process prompled envollees who selected an amount ol Supplemental
Life Insurance coverape i1 excess of three times Basic Annual Earnings to
complete a Statement of Health form. {App.. p. 574). The Decedent specifically
requested five times his annual carnings. (App., p. 331). In addition, the online
enrollment process, although 1t did not 1ake the enrollee directly (o the Statement
of Health form, adwvised the enrollee that a tform could be obtained from the
Benefits Department. (App., p. 573). Savvis informed MetLife that the Bencfits
Department was located mn the same bwldmg where the Decedent worked, so that
he could have stopped by to get a form or could have requested it by phone or
email. (App., p. 374).

In these circumstances, MetLife™s determination that the Decedent was not

coverad [or Supplemental T.ile Tnsurance bDecause he had not submitied evidence ol
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insurability and his request for Supplemental Life Insurance had not been approved
by Metl.ile was reasonable, was supporied by subsiantial evidence, and was nol
arbitrary and capricious. The summary judgment in favor of Detendants should be
affirmed.

ARGUMENT

L. TLHE DISTRICT COURT PROPERLY DENIED PLAINTIFI" LEAVLE
TO FILE A THIRD AMENDED COMPLAINT ASSERTING CLAIMS
UNDER 29 U.S.C. §1132(a)3), BECAUSE PLAINTIFF HAD
AVAILABLE AND WAS PURSUING A CLAIM UNDLER 29 U.S.C.
81132(a)(1)} B).

Standard of Review

A denial of leave to amend on the grounds that amendment would be futile
1s reviewed de nove, See Tn re: NVI Corp. Sec. Litig., 327 F3d 749, 751 (8th Cir,
2008). Because a delermination that amendment would be [utile 18 essentially a
determination that the proposed amended pleading could not withstand a imotion to
dismiss, the denial of leave, like a dismissal, may be upheld on any basis supported
by the vecord. See fn re XMI7 Novasiar Dinanciad, Ine., Securities Litigaiion, 379
F.3d 878, 884 (8th Cir. 2009) (aftirming demal of leave to amend).

In this casc, while the distriet court relicd on fPrehoff, it also reasonably
distinguished Amara on the grounds that Plaintiff did not scek to reform the terms
ol the Plan. (App., p. 1343, In addition, the denial of leave to amend can and
should be upheld on the grounds that a claimant who has and who pursues a cause
of action under §502(a)1)13) cannot pursuc a claim for the same reliet under

24
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§302(a)3). See Piger v, Sweeney, I 3d |, 2013 WL 4016323 at *4 (8th
Cir. Aug. 8, 2013),
The Decision in CIGNA Corp. v. Amara Does Not Allow a Plaintiff Who Has

and Who Pursues a Claim Under 29 U.S.C. §1132(a)}(1){B) to Seek the Same
Rclicet Under 29 U.S.C. 81132(a)(3)

The Supreme Court, in CLGNA Corp. v, Amara, 131 8. Ct. 18606 (2011), did
nol abrogale the principle ol Fariiy Corp. v, Howe, 5316 TS, 489, 415 (1996), that
“where Congress elsewhere provided adequate relief’ for a beneficiary’s injury,
there will be no need for further cquitable relict, in which case such relicf normally
would not be “appropriate.”™ In Farify, the Supreme Courl held that the plaintilTs
could not proceed under § 301{a)} 1){B) because thev were no longer members of
the plan and had no benefits due them under the plan. /. As a result, the court
found that the plamtitfs had to rely on § 301{a)3) or “have no remedy at all.”™ fed,

The majorny ol circuns addrvessing the 1ssue, meludimg this crirewi, have
interpreted Faritv to hold “that a claimant whose ijury creates a cause of action
under §1132(a)(1 13} may not procced with a claim under §1132(a)3).7 Priger v
Sweeney, F.3d , 2013 WI. 40163523 at #4 (8th Cir. 2013) (quoling
Korotynska v. Metro. Life Ins. Co._ 474 F 3d 101, 106 {4th Cir. 2006)).

[n the present case, Plaintitf’s proposed Third Amended Complaint sought
identical relicf a4 judgment of $429,000.00 plus costs, interest and attomey’s fees

—under Count T, his claim [or Plan benefits, which could be brought only under 29

bt
h
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U.S.C. §1132(a)1)13), and Counts Il and 1II, the claims for “restitution or
surcharge or damages” under 290 11.5.C. §1132(a)3). (App., pp. 120-123),

This Court has held consistently that a plaintift”s ability to seek relief ina 29
U.S.C. §1132(a) 1) 13) claim forecloses him or her from pursuing the same relief in
a 29 U.S.C§1132(a)3) claam. See, e, Comlev v, Prinev Bowes, 176 1. 3d 1044,
1047 (8h Cir, 19993, Morve recently, this Courl rerterated ihis holding in Pélges v,
Sweeney.  The plaintifts in Pilger were retirees wlo were receivillg pensioll
benefits. Due to an crror, the defendants, a pension fund and its administrator and
irustees, calculaled the plamiills’™ pension benelils at a higher raie than that
applicable under the formula the detendants had adopted previously. Some of the
plaintiffs had retired based on the inflated, inaccurate information they had been
given conceming their pension benefits, because of the mistake,  Initially, the
plamtills were paid excess benelits, due 1o the error.  Once the error was
discovered, the plaintitfs™ benetit payments were reduced and the defendants began
rceouping the overpayments by withholdings from the plaintiffs” benetit checks.

The plamtilfs brought swil, asserting claims under both 29 TUS.C,
§1132(a) 1} B) and 29 UJ.5.C. §1132{(a)3)%B). This Court atfirmed summary
judgment for the defendants on each count. (On the §1132{a){1B) claim, the
Court held that the defendants were entitled to recoup the overpayvments and that

the plamntills™ challenge 10 the [ormula, under which the plaintills were entitled (o a

20
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lonwer benefit amount than was paid initially, was time-barred. The Court held that
the §1132{a)3) claim faled because 1t soughi payvment based on the higher rate
and return of the recouped overpayments, the same relief the plaintitfs sought in
their §1132(a)} 113y claim. Priger, 2013 WL 4016323 at *4. Citing Feriy and
Conley, the Court held: “Plaintiffs™ ability to scck this reliet in their §1132¢a)(1)(13)
claim forecloses them from also purswng 1010 this §T1320a)3WB) clatm.™ 7.,
While this Court, in Pifger, did not discuss dmara, several district courts
have done so and have concluded that Amara docs not abrogate the principle,
stated m Fariy, thal reliel under §1132(a)(3) 15 notl available where the plamull
call seek the same reliet under §1132(a)1B). See Biglands v. Ravtheon
Employee Savingy & Inv. Plan, 801 FSupp2d 781, 786 (N.D. Ind 2011)
(dismissing §1132{a)(3) claim and noting that “as in Farify the plamtiffs in Amora
were allowed 1o proceed with iheir claim under §1132(a)3) because they had no
claim for reliet under §1132(a) 1} BY), Moyle v. Liberry Mut. Retirement Ben.
Plan,  PSupp2d |, 2013 WL 3310898 at *16 (S.D. Cal. July 1, 2013)
(haldmg that the plamiill, who sought credit under a pengion plan lor past service,
could not seek the same reliet by way of reformation or surcharge in an amount
equal to the unpaid benefits); Rogue v. Roofers ™ Linions Welfare Trust Fund, 2013
WL 2242455 at *7 (N.D. UL May 21, 2013) (holding that “Amara did not, as

Roque contends, alter the rule announced m Farity” and disimissing §1132(a)(3)

Appellate Case: 13-2233 Page: 28  Date Filed: 09/13/2013 Entry ID: 4075459 RESTRICTED



claims where the plamtiff sought the same relicf, reimbursement for a medical
procedure, under §1132¢a)(1)(B)).

The cases relied on by Plaintiff do not involve situations in which a plaintitt
sought the same relicf under both §1132{a)1)(B3) and §1132{a}3). As a result,
affirming the district court’s judgment in this case will not ereate a split among the
circuils, as the Secretary ol Tabor suggests.  The plamall m AeCravy v
Merropaliten Life Ins, Co. 090 F 3d 176, 178 (4th Cir. 2012} made no claim under
29 US.C § 1132(a)1¥B3) but sought rclief only under §§ 1132(a)2) or {(a)(3).
Likewise, the plamull m Creardds v. Irtergy Services, Tne., 709 F 3d 448, 449-430
(5th Cir. 2013) asserted claims for breach of fiduciary dutv and equitable estoppel
under § 1132{a)}3) based on the plan administrator’s discontinuance of his medical
benefits after he allegedly was induced to take carly retirement by the plan
adminisirator’s representations that he would continue 10 receive medical benelils,

The only claims addressed by the court in Kenseth v. Dean flealth Plan,
e, 722 1°.3d 869, 872 (7th Cir. 2013) were claims under §1132(a)(3), as the court
had previously ailitmed summary judement lor delendant on plamtl1°s stale law
and estoppel claims. See Rogue v, Roofers’ Uniony Welfare Truse Fund, 2013 WL
2242455 at *8 (noting that ~“in Kenseth the plaintiff did not bring simultaneous
claims under § 302{a}3) and § 302(a)1)13)" but “only sought rclicf under a

theory of equitable estoppel and § 3020a)3)7). Tn Skinner v. Northrop Crumnan
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Retrremert Plan 8, 673 1'.3d 1162, 11065 (9th Cir. 2012), the plaintiffs focused on
(their §1132(a) 3} claim because ihe Amara decision loreclosed the reliel they had
sought under §1132{(a) 1 B).

T'he Fourth, Fifth, Sceventh and Ninth Circuit decisions simply do not hold
that a claimant may pursuc simultancous claims for the same relicf under both 29
U.S.C. § 1132(a) 1(B) and § 1132(a)3).

The Fourth Circuit observed in Korotviska v. Merro. Life fns. o, 474 F 3d
at 107, that the alleged fiduciary breaches and procedural deficiencics asscrted by
the plamniifl i her §1132(a)3) claim could be addressed “in the context of review
of actnal benefits claims under § 1132(a) 1){B).” That was certainly true in the
present case. Plaintitf’s complaints about Savvis™ enrollment process and his
contention that the Decedent was not given adequate notice of the Lvidence of
Tnsurability requirement were considered by the disiviet court 1 ruling on the
parties” motions for summary udgment. (Sifva, 912 F Supp.2d at 787-788, 790-
792, App., pp. 278-281, 284-200),

Because Plamu[1 had available and actually pursued his claim for $429,000

under § 1132(a) 1 B). the district court properly denied him leave to amend to

assert a claim under §1132{a)3).
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[I. THE DISTRICT COURT PROPERLY GRANTED SUMMARY
JUDGMENT IN FAVOR OF DEFENDANTS, BECAUSE THE
BENLEEFIT  DETERMINATION  WAS  REASONABLE  AND
SUPPORTED BY SUBSTANTIAL EVIDENCE AND WAS NOT
ARBITRARY AND CAPRICIOUS,

Standard of Review

The distriet court’s grant of summary judgment 1s reviewed de novo,  Sew
Davvell v. Life Ins. Co. of North America, 597 F3d 929, 934 (8th Cir, 2010). The
district court properly applied the abuse of discretion standard in reviewing
MetLife’s determination that no Supplemental Life Insurance benefits are payable.

The abuse ol discretion siandard applies where, as here, the Plan mives a
claims fiduciary discretionary authority to determine eligibility tor benetfits or to
construe the terms of the Plan. (App.. p. 4538).  See Firesione Tire & Rubber Co,
v, Bruch, 489 US. 101, 111 (1989, vccord, Muetropolitan Life fns. Co. v, (ilenn,
534 118, 105, 113-116 (2008); Conkright v. Frommeri, 359 1.8, 306, 513 (2010),

UUnder the abuse of discretion standard, the court considers whether the
claims administrator’s decision was rcasonable and supported by substantial
evidence, Creen v. Dnion Sec. Tns Co., 646 F.3d 1042, 10350 (8h Cir. 2011),
Substantial evidence is “more than a scintilla but less than a preponderance.™ e
A determination is reasonable “if a reasonable person coufd have reached a similar
decision, given the evidence before him, not that a recasonable person wowdd have

reached 1hat decision™ Adideett v. Washington Croup Tnfernational Long Term

Ll
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Dyisability Plaa, 301 1.3d 887, 897 (8th Cir. 2009). Where the administrator offers
a reasonable explanation lor s decision, the decision should not be disturbed, even
though a ditferent reasonable interpretation could have been made. /o at 898
Under the abuse of diseretion standard, a court will reverse a  claims
administrator’s determination only if it 15 arbitrary and capricious.  Jackson v
Prudentiad Tns. Co., 530 F.3d 696, 701 (8th Cir, 2008).

The Administrative Record Showed Adequate Notice of the Evidence of
Insurahility Requirement

Although Plaintitt and the Secretary of Labor argue that the Decedent was
not given adequate notice of the evidence of insurability requirement, MetLife
conlirmed that the Metlile Certilicale ol Tnsurance with ERTSA wrapper { App.,
pp. 367-461), which [unctions as both the Plan Document and Summary Plan
Description, was distributed by Savvis to its emplovees. (App.. pp. 571, 376).
Defendants™ attorney’™s letter (App., pp. 320-521), written in response to Plaintiff's
counsel’s letler, 18 nol (o the contrary and does nol state that the SPD 1g available
only on the Savvis intranet. Rather, it states both that the SPD was distributed to
Plan participants and that it is available on the intranct, the latter being mentioned
to cxplain why Savvis did not have emplovees sign a4 document stating that they
had received a copy. As the district courl noted, no statute or regulation requires a
signed receipt. (Sifva, 912 F Supp. at 788; App., p. 280}

This 15 not 4 situation, like that in Leydo v, AfiedSignal, fne., 322 14.3d 199

31

Appellate Case: 13-2233 Page: 32  Date Filed: 09/13/2013 Entry ID: 4075459 RESTRICTED



(2d Cir. 2003), where there was specific evidence of a limited distribution of the
summary plan description. T the present case, Plamull stated that he would
present evidence that there was no “actual receipt™ ot the MetLife certificate, but
he did not do so. (App., p. 5231

In addition, cven 1if Plaintift could show that the Decedent did not reccive a
copy ol the Metl.ile certificale, Savvis’ onling enrollment system prompled him 1o
complete and submit a Statement of Health torm. {(App., pp. 373-574). During its
revicw of Plaintiff’s claim, MetLife contacted Savvis conceming its corollment
process. Savvis advised that emplovees compleled therr enrollment onlime and 11
they elected more than three times their Basic Annual Earnings, they were
prompted to complete a paper Statement of Health form and submit that to their
LIR department.  (App., p. 374).  On further Inquiry to Savvis, MctLifc was
mlormed that when an emplovee completes the enrolliment onling and 15 prompted
to complete a Statement of Health torm, the system tells the emplovee to contact
the Benefits Department.

Savwvis mlormed MetLile (that the Benelits Department 1s accessible during
all work hours and has the Statement of Health forms available. Because the
Decedent worked in the same building in which the benefits department was
located, he could have walked to the arca and requested a form, or he could have

called ov emailed. (App.. p. 373). See Schad v. Stamjord Health Sysiem, Tnc., 358
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Fed. Appx. 242, 244 (2d Cir. 2009) (unpublished) {affirming judgment for
defendant where, even 1l delendants lailed o provide the decedent with an
adequate summary plan description, the enrollment form advised her that evidence
of insurability was required).

Plaintiff and the Scerctary of Labor are also in crror in arguing that the
certilicate ol msurance was madequale as a summary plan description, The courts
have recognized that a single document may function as both the Plan Document
and the summary plan deseription.  Sve Alday v, Container Corp. of America, H0
F.2d 660, 662, n, 2 (1Tih Cir, 1990) (noting that the plan document and summary
plan description were identical). [n the present case. the certificate, titled ~Your
Benetit Plan™ and bearing the name “Savvis Communications Corporation and its
Affiliates™ (App., p. 367), was dirccted to the Plan participants.  lts first page
states:

TO OUR EMPLOYEES:

All of us appreciate the protection and sceurity insurance provides.

This certificate describes the benelils thal are available 1o you. We
urge vou to read it carcfully,

Savvis Communications Corporation and its Affiliates
(App., p. 378).
The certificate spelled out in plain language the circumstances that made it

nceessary for the Decedent to submit evidence of insurability, as well as the
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conscguences of failing to do so;
5. 1 You make a request durmg an annual enrollment 1o increase the
amount of Your Supplemental Life Insurance to an option which 1s
more than | level above Your current amount of Supplemental Life
Insurance.
I You do not mive Us evidence ol insurability or the evidence ol

insurability 1s not accepted by Us as satisfactory, the amount of Your
Supplemental Lite Insurance will not be increased.

* %k k ok %

9. 1if You make a late request for Supplemental Life [nsurance. A late
request 1s ong made move than 31 days afier you become eligible,

[f You do not give Us evidence of insurability or the evidence of
msurability 18 not accepted by Us as satislaciory, You will not be
covered for Supplemental Life Insurance.

(App., pp. 427-428),

The Decedent elected Supplemental Lile Insurance several vears aller he
became eligible to elect it and he increased his level of supplemental life insurance
from none to five times his Basic Annval Lamings, In these circumstances, he was
required 10 submit evidence of msurability, and the enrollment process prompied
himn to submit that evidence i1 the form of a statement of health. Because he failed
to do so, the Supplemental Life Insurance coverage he requested was never
approved and never became cffective,

‘The District Court Properly lleld that MetLife’s Determination YWas
Reasonahle and Was Supported by Substantial Evidenee in the Record

Because veview ol a claim determmation 1s mited (o the admimisirative

34

Appellate Case: 13-2233 Page: 35 Date Filed: 09/13/2013 Entry ID: 4075459 RESTRICTED



rceord where the Plan gives the claim fiduciary diserctionary authority, the issuc
on review of a summary judgment or judgment on the admimistrative record 1s
whether the claim fiduciary's determination was reasonable and supported by
substantial ¢vidence in the admimstrative record. Crreen v, inon Sec Ias. Co.,
640 14.3d 1042, 1050 (8th Cir. 2011). In the present case, substantial evidence in
the adminisirative record supporied Metl.ale™s delermmation,

The Plan unambigucusly required the Decedent to submit evidence of
insurability satisfactory to MetLife, and he failed to do so.  Sce OFCoanor v,
Provident Life and dcc. Co., 455 FSupp.2d 670, 678, 680 (E.DD. Mich, 2006)
(holding that there was a reasonable basis tor claim administrator’s denial of
benefits where plan plainlv stated that additional insurance was offered only it
evidence of insurability was furnished and the decedent never furnished such
evidence); Colardo v. Metropolitan Tife Tns. Co., 20011 WT, 1899253 a1 ¥7 (MDD,
Fla. March 16, 2011), adopred, 2011 WL 1899236 (M.D. Fla. May 19, 2011)
(holding that identical plan language “uncquivocally requires a participant who
makes a late request Tor Optional Lile Insurance 1o submil evidence of insurability
to MetLife™).

When he initially declined Supplemental Life Insurance when he became
cligible, the Decedent acknowledged that if he clected it in the future, he would be

required 1o provide evidence ol good health satislaciory (o the msurer, (App.. p.
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339y Although the Scerctary of Labor argues that the district court should not
have considered thig notification, 11 was parl ol the administrative record and went
to the issue of the Decedent’s recognition that he could be required to provide
information conceming the state of his health if he later requested Supplemental
Lifc Insurance. When the Decedent did request Supplemental Life Insurance in the
amount ol live 1imes lis Bagic Annual Eamings, (o become elfective January 1,
2010, Savvis™ online enrollment system prompted him to complete and submit a
Statemoent of calth form, but he failed to do so. (App., pp. 573-374).

Although PlamtlT argues that other persons did not submit a Statement ol
Health form, the only claim at issue in this case is Plantiff's claim ftor
Supplemental Lite insurance benefits by reason of the Decedent’s death. The Plan
states sceveral different situations in which evidence of msurability 1s required.
(App., pp. 427-428).  Sawvvig® emvollment system prompled completion and
submission of a Statement of Health torm if the amount of Supplemental Life
Insurance requested exceeded three times Basic Annual Larnings. (App., pp. 573-
574). Because the Decedent elected Supplemental T.ife Tnsurance ol live times his
Basic Annual Earnings, Savvis® online enrollment process prompted him to
complete and return a Statement of Health form and directed him to contact the
Benefits Department which had the forms available and was in the same building

where the Decedent worked. (App., pp. 573-574). On the record belore Metl.ale —
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ncluding the ovidence that Savvis® online cnrollment system prompted the
Decedent (o complete and submit a Stalement of Health form — Metl.le’s
determination that the Decedent was not covered for Supplemental Lite Insurance
was reasonable and was supported by substantial evidence.

Plaintiff’s suggestion that cvidence of insurability was unnecessary because
the Decedent was “eligible™ lor Supplemental Lile Insurance (Aplt. Brel, pp. 23-
24) misconstrues the Plan.  Although all tull-time Savvis employees were eligible
to cnroll for insurance (App., p. 409, late cnrollments (more than 31 days after
becoming eligible) [or Supplemenial T.ile Tnsurance, envollments [or Supplemenial
Life Insurance in excess ot the lesser of three times Basic Annual Earnings or
$400 000, and certain increases in the amount of insurance elected were subject to
the additional requirement that the enrollee provide ovidence of insurability.
(App., pp. 394, 427-428),  Ti'evidence ol ingurability was nol provided or was nol
accepted by MetLife as satistactory. the enrollee would not be covered for the
requested msurance. {(App., pp. 427-428),

Plamull disputes the statements m the admimisivative record that Metl.ale
had contirmed that the certiticate of insurance was distributed to Savvis emplovees
and learned from Savvis that the enrollment process prompted completion of a
Statement of Llealth form when an emplovee requested  Supplemental Life

Insurance 1 an amount more than three times Basic Annual Farmings,
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A claim fiduciary conducting an  administrative review of an ERISA-
governed claim, however, 15 notl required 1o nsist on the same (vpe ol evidence
that would be adinissible in court. See Black v. Long Term Disabiliry Ins. (lo., 382
I'3d 738, 744, n. 4 (7th Cir, 2009) (*"T'he I'ederal Rules of Lividence, however, do
not apply to an FRISA benefits administrator’s benetits determination, and we
review lhe entive admimisirative record, meluding hearsay evidence relied upon by
the administrator.™).  See afso Coker v, Metropolitan Life Ins. Co., 2011 WL
5838218 at * 2 (121D, Mich. Nov. 18, 2011} (upholding ¢laim administrator’s denial
ol certam oplional Hile msurance beneliis for lack ol submission ol evidence ol
insurability where it was advised by the plan administrator, during investigation of
the claim, that the enrollinent was done online and that during the enrollment
process a participant was notified if proof of good health was required).

Meil.ile reasonably inquired of Savvis, the Plan Adminisiralor, concerning
both the distribution of the certificate of lnsurance and the online enrollment
process. It was informed that the certificate of insurance, which contains the
Evidence ol Ingurability requirements, had been disiribuied to Savvis emplovees.
(App.. pp. 5371, 576). Although Plaintiff stated that he would submit evidence that
no actual receipt occurred (App.. p. 523), he did not do so. Savvis also informed
MetLife that its online enrollment process prompts ecmplovees who clect more than

threg tnimes Basic Annual Farnings (o0 complete and submit a paper Statement ol
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Llcalth form (App., p. 374) and tells them to contact the Bencefits Department,
which has the lorms available. (App.. p. 373),

Contrary to Plaintittf's arpument, MetLife’s interpretation of the Plan’s
Lvidence of Insurability requirement to require a Statement of Ilcalth form was
rcasonable where the enrollment process prompted Plaintiff to complete and
submit a Statemeni ol Health lorm. See Schad v Siamford Health System, Tnc.,
358 Fed Appx. 242, 244 (2d Cir. 2009) {unpublished) {where the decedent
rcecived written notice of the Lvidence of Insurability requirement when she
completed the enrollment [orms, any alleged deliciency in summary plan
description was harmless).

Plaintift’s arpument that MetLife accepted evidence of insurability. which
the Decedent did not submit, by receiving premiums which Savvis deducted from
the Txecedent’s paychecks (Aplt. Briel, p. 26), has no suppori in the record. The
“Benefit Elections™ record maintained by Savvis (App.. pp. 331-332) 15 simply
that, a record of the coverage the Decedent had clected. It in no way suggests that
Meil.ile had approved Supplemenial T.ile Tnsurance coverage lor the Decedent,

There is no evidence that MetLife received any information concerning the
Decedent’s benefit elections prior to lis death. To the contrary, the administrative
rceord reflects that MetLife requested a copy of the enrellment form on September

222000, and on Oclober 135, 2010, Savvis laxed the “Benelits FElectiong™
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information, alomg with the “Lmployer’s Statement™ portion of the claim form, to
Meailale. (App., pp. 327-336). Moreover, while Savvis was responsible lor
providing the Statement of Health torms to its employees. it could not and did not
approve coverage. That could be done only by MetLife (referred to in the Plan as
“We”or “Us7). (App., pp. 408, 411, 427-428).

Plamull falled o show that Metlile accepted premiwms, prior 1o the
Decedent’s death, with knowledpe that the Decedent was required to subinit
cvidence of insurability and had not done so. As in O Conror v, Provideni Life
and Acc. Co., 455 F.Supp.2d 670, 680 (E.I>. Mich, 2006), the evidence n the
administrative record “does not support the notion that the defendant was aware
that |the Decedent| had applied for coverage that required proof of insurability and
walved that requirement.”

The cowt in Q Connor rejecled the plamilTs waiver arsument and
observed that a “receipt of premiums without explanation from the employer in
this casc may have appeared to the defendant as part of normal receipts under the
terms of the group policy.” Citing O 'Conror, the district courl 1 (the present case
properly reached the same conclusion that the deduction of premiums for six
months did not constitute a waiver. (Sifve, 912 F Supp.2d at 791-792; App.. p.
28Ty Sev also Colardo v, Metropodiian Life ins. Co., 2011 WL 1899233 at *7-8

(M.ID. Fla, March 16, 2011), (noting that insurer and ¢laim administrator was

Ad)
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unaware of both the decedent’s clection of Optional Life Insurance and that
premiums were being deducted based on her election “uniil it undertook to address
the heneficiaries” claim tor such benetits upon her death™).

Morcover, as MctLife noted in its letter upholding the demial of Plaintiff's
claim, MctLife never approved Plaintiff’s request for Supplemental Life Insurance
coverage, (App.. pp. 339-360). See Knopick v. Metropolitan Life Ins. Co., 457
Fed. Appx. 25 27,29 (2d Cir. 2012} {unpublished} (reversing summary judgment
for the plaintiff and remanding for entry of summary judgment i favor of the
delendani because 11 had not stated, i writing, that coverage was 1 ellect). The
Plan provides tor written notification that coverage will take effect on a stated date
it Evidence of lnsurability is accepted. (App. p. 411). No such notification was
given, because Lvidenee of Insurability was neither submitted by the Decedent nor
accepled as sauslaclory,

CONCLUSTON

The district court properly denied Plaintiff™s motion for leave to file a Third
Amended Complamt, addmg clatms under ERTSA § 502(a)(3) because PlamulT
had available and was pursuing a § 502{a)1)(B) claim for the same relief The
district court also properly held that MetLife did not abuse its discretion in
applving the Lividence of Insurability requirement and determining that no

Supplemental Tile Tnsurance benelils were payable.  The delermination was
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rcasonable and supported by substantial evidence in the administrative record. The

summary judgment in favor ol Txelendants should be allivmed.

Respectfully submitted,
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